


INDIA’S 

CONSTITUTIONAL 

TRANSFORMATION 

IN 21ST CENTURY

LEX ASSISTO : A STEP TOWARDS LEGAL ASSISTANCE



India’s Constitutional Transformation in 21st Century
A book by LexAssisto
First Impression: July 2020

© LexAssisto
All Rights Reserved
ISBN: 978-93-89244-81-6

Published by: Writersgram Publications, New Delhi
www.writersgram.com
publications@writersgram.com

Printed in India
Maximum Retail Price: ₹ 200

Views expressed in this book are those of the contributors. The Editors, Lex As-
sisto and Writersgram Publications do not necessarily subscribe to the views ex-
pressed by the contributors. All rights reserved. No part of this publication may 
be reproduced, stored in or introduced into a retrieval system or transmitted, 
in any form, or by any means (electrical, mechanical, photocopying, recording 
or otherwise) without the prior written permission of the publisher. Any person 
who does any unauthorized act in relation to this publication may be liable to 

criminal prosecution and civil claims for damages.





Contents

Preface ���������������������������������������������������������������������������������������������� 6

Editorial Note ������������������������������������������������������������������������������������ 9

Chapter 1

Dr B. R. Ambedkar’s Vision On Nationalism And National 

Integration by Monika Bagaria ..................................................... 16

B. R. Ambedkar’s  Philosophy And Its Future Vision by Vishal N 

Rohela ............................................................................................. 22

Framing Of Indian Constitution: A Succinct Study by Utkarsh 

Dixit ................................................................................................. 27

Framing Of Indian Constitution: “ The Rule Of Law Is Supreme 

And One For All” by Priya Dahiya ����������������������������������������������� 35

Transformative Constitutionalism And Indian Judiciary by 

Chippy G Krishnan ......................................................................... 42

Chapter 2

Constitutionalism And Constitutional Morality by Nishantika 

Sood ................................................................................................. 50

Constitutionalism And Constitutional Morality In India by 

Pragya Srivastava ........................................................................... 55

Right To Equality Vs. Inequal Living Standards Of Life by 

Twinkle Sharma .............................................................................. 59

Right To Equality V/S Inequal Social Standards Of Life by 

Tanushree Kaul ............................................................................... 64

Compulsory Education In India: Right And Quality by Tanya 

Shrotriya ......................................................................................... 70

Right To Equality Vs. Inequal Social Standard Of Life by 

Prashant Pratyay ............................................................................ 76



Chapter 3

Judicial Perspective Towards Constitutionalism In India by Dr� 

Gunisha Saluja................................................................................ 84

Reforming Education System by Supriya Sahu ........................... 90

Boon Or Bane? by Dt� Srushti Bothra ........................................... 96

Gender Equality And Violence Against Women by Kriti Jain . 100

Directive Principles Of State Policy And Sustainable 

Development Goals As An Agenda For Modern India by Manas 

Agarwal ......................................................................................... 106

Chapter 4

Sexual Harassment At Workplace:  A Socio-Legal Concern by 

Soumya Mani ................................................................................ 112

Right To Information V/S Right To Privacy by Amol Verma ... 118

Right To Quality Education In Perspective Of Fundamental 

Right To Free And Compulsory Education by Anjali Kumari .. 123

Fundamental Right To Free Legal Aid In India by Anurag Singh

 ....................................................................................................... 129

Freedom Of Speech And Expression In 21st Century by Arzoo 

Pandit ............................................................................................ 135

How Indian Constitution Encourages Free And Compulsory 

Yoga Education Among Students To Increase The Quality Of 

Life And Education In India? by Rashi Makhija ........................ 142



PREFACE

To Granville Austin, “The Indian Constitution is first and foremost 

a social document”� No truer comment or better appreciation can 

be made of the Constitution of India� The Constitution is an or-

ganic instrument embodying the social values and aspirations of 

those who are to be governed by it� It is the blue-print of a new 

social order based on justice, freedom, equality and human dig-

nity� It has established political democracy and imposed on the 

State the obligation to transform itself into social and economic 

democracy through peaceful means and Rule of Law�

Since the commencement of the Constitution ‘the revolution 

of rising expectations’ has gripped the mind of the working class 

community, determined to shake off their conditions of slavery 

and poverty� The guarantees of certain valuable rights and privi-

leges in chapters III and IV of the Constitution have opened new 

avenues for the realization of their hopes and aspirations� To our 

labourers, the Directive Principles represent ‘a charter of econom-

ic freedoms�” It lays down the socio-economic rights considered as 

necessary ingredients towards attaining ‘good life’�

India is a democratic country governed by written Constitution 

and rule of law� Constitutionalism is the manner in which the in-

stitutions of the Government conduct themselves to achieve the 

very objective of the Constitution� It renders political and ideo-

logical aspirations that connotes to the philosophical soul of the 

Constitution� The primary objective of having a constitutional de-

mocracy is to transform the society progressively and inclusively� 
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Our Constitution has been perceived to be transformative in the 

sense that the interpretation of its provisions should not be lim-

ited to the mere literal meaning of its words; instead they ought 

to be given a meaningful construction which is reflective of their 

intent and purpose in consonance with the changing times�

The introductory part of this book deals with the subject in 

its historical perspective� This is followed by an analysis of some 

basic concepts, such as the Welfare State, the Socialistic Pattern of 

Society and Social Justice�  The book will also deal with the Role 

of the Courts in the Constitutional Aspects, Freedom of Speech 

and Expression other topics which related to the Indian Consti-

tution�  

The book deals with the Transformative constitutionalism� It 

not only includes within its wide periphery the recognition of the 

rights and dignity of individuals but also propagates the fostering 

and development of an atmosphere wherein every individual is 

bestowed with adequate opportunities to develop socially, eco-

nomically and politically� When guided by transformative consti-

tutionalism, the society is dissuaded from indulging in any form 

of discrimination so that the nation is guided towards a resplen-

dent future� Thus constitutionalism at its core, signifies a restraint 

on the government not to act in a manner which would become 

violative of the provisions of Constitution and rule of law� Its effi-

cacy is being backed by constitutional morality, in the absence of 

which, operation of constitutionalism will be farce� 

The book also looks into the Constitutional morality, which 

embraces within its sphere several virtues, foremost of them be-

ing the espousal of a pluralistic and inclusive society� The concept 

of constitutional morality urges the organs of the State, including 

the Judiciary, to preserve the heterogeneous nature of the soci-

ety and to curb any attempt by the majority to usurp the rights 

and freedoms of a smaller or minuscule section of the populace� 

Constitutional morality cannot be martyred at the altar of social 

morality and it is only constitutional morality that can be allowed 
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to permeate into the rule of law� The veil of social morality cannot 

be used to violate fundamental rights of even a single individual, 

for the foundation of constitutional morality rests upon the recog-

nition of diversity that pervades the society�

The role of the Courts in the book gains more importance 

when the rights which are affected belong to a class of persons 

or a minority group who have been deprived of even their basic 

rights since time immemorial� Our Constitution is a living and 

organic document capable of expansion with the changing needs 

and demands of the society� The Courts, therefore, owed a duty to 

robe themselves with the armoury of progressive and pragmatic 

interpretation to combat the evils of inequality and injustice�

The book also deals with the right to life, liberty, equality, and 

dignity to all, however women in general and Hindu and Mus-

lim women in particular, children and other groups etc� are some 

of the examples who are deprived from the justice and equality� 

They are facing deprivation segregation and discrimination in the 

society due to the socio-cultural and religious morality deep root-

ed in the Indian society though it is illegal� Even after the various 

judicial pronouncements the task of implementation of constitu-

tionalism and constitutional morality are yet to be achieved�

Summing up his thoughts on the Constitution, Dr� Ambed-

kar said that the Constitution was workable, flexible and strong 

enough to hold the country together both in peace time and in 

war time� “Indeed, if I may say so, if things go wrong under the 

new Constitution, the reason will not be that we had a bad Consti-

tution� What we will have to say is, that Man was vile�”



EDITORIAL NOTE

The transformation of the Indian Constitution over the years and 

its flexibility in adapting to changing needs constitute an area of 

great interest for scholars�

The Constitution of India has always acted as an ensemble to 

guide and transform India into a modern republic� Republic Day, 

every year, is a moment of pride, great joy, and fervor� Our Re-

public Day reminds us of the pledge the founding fathers took 

for the then-infant nation� It was the pledge to promote constitu-

tionalism in India and inculcate constitutional morality among 

the public functionaries and the citizens alike� Dr� Bhimrao Ramji 

Ambedkar, argued in Constituent Assembly, that democracy in In-

dia is a “top-dressing” and the people are yet to learn about the 

constitutional morality�

The emphasis of constitutional morality is on civility� It calls for 

tolerance, restraint, and mutual accommodation in public life� For 

Edward Shils, it “restrains the exercise of power by the powerful 

and restrains obstruction and violence by those who do not have 

power but who wish to have it�” The core element of constitution-

al morality is respecting the dignity of every individual, even if 

there exists serious differences, as diversity is another essential 

element of it�

The Indian Constitution is now 70 years old� Yet, every new 

book on the Constitution, even if it is a revised edition of a work 

published several years ago, has the potential to offer a fresh 

perspective and a platform for serious reflection for the reader� 
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A living Constitution is expected to adapt to the changing times 

and contexts, even if it means giving up some of the old doctrines 

that shaped its original identity� Therefore, the commentaries of 

scholars of Constitutions are invaluable aids to understand the 

trajectory of Constitutions and their contributions to the quality 

of democracies�

The Indian Constitution is, in a significant sense, a cosmopoli-

tan constitution� It was a cosmopolitan constitution in its fidelity 

to the universal principles of liberty, equality, and fraternity� But it 

is also a cosmopolitan constitution in a second sense� Its text and 

principles, its values and its jurisprudence, have been situated at 

the major cross-currents of global constitutional law�

The Indian Constitution, when it was promulgated, laboured 

under the charge of being un-Indian� In the closing debates of the 

Constituent Assembly, we notice the criticism that the Constitu-

tion bore little resemblance to Indian ways of thinking about the 

law� 

Indian constitutional law and Indian courts are at the cross-cur-

rents of almost all major legal debates� They are not constrained 

by the sources they cite: they can roam freely over American, En-

glish, South African, Israeli, or even Pakistani jurisprudence� They 

can freely read international law principles into the Constitution� 

They can read the American First Amendment into the Indian 

Constitution� While the quality of the reasoning can be disputed 

in individual cases, there is no question that to enter the world of 

Indian constitutional law is not to enter into a world of parochial 

concerns, derived from the peculiarities of a political tradition; it 

is to enter a global conversation on law, norms, values, and insti-

tutional choices�

This book bears the imprint of almost all layers of constitution-

al transformation� Like many constitutions, it concerns itself with 

the limits and constraints on public power, the ways in which the 

sovereignty of the people can be preserved against various usur-

pations� It concerns itself with the recognition and protection of 
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human rights� Indian constitutional law innovated in the expan-

sion of these rights, to make social and economic rights justicia-

ble� But it also bears the imprint of complex debates over devel-

opment and the place of property rights in that process� This is a 

body of constitutional law that has also allowed for a transition 

from a state-led, redistributive model of economic development 

to a more liberalised and globalised economy� It has dealt with the 

exigencies of a complex regulatory state and the tensions between 

legislative authority and delegation that a modern administrative 

state imposes upon politics�

In a sense, the book under review makes a significant addition 

to the scholarly literature on Constitutions in general and the 

Indian Constitution in particular� As the Indian Constitution has 

opted for a judicious mix of features borrowed from the Consti-

tutions of several other countries, it not only has a lot to offer in 

terms of its experience to other constitutional jurisdictions but 

has enough lessons to learn from them�

The authors in this book provided an interesting and insight-

ful theoretical framework for modernity� One component of the 

framework for modernity is respecting the “dignity of the indi-

vidual”� Any individual or society, within this framework, will not 

be deemed to be modern if it violates individual dignity� Thus, 

utilizing the concept of personal dignity, this article will analyze 

not only the spread of constitutional morality but also the spread 

of modernity in India�

The book provides an instructive case study of the relation-

ship between constitutional law and political legitimation� It 

will hopefully invite scholars to consider how constitutional law 

needs a theory of legitimation that does not reduce it to fidelity to 

a text or inherited authority on the one hand, or an exogenously 

given moral and political theory on the other� It will demonstrate 

how constitutional law operates as a point where the authority of 

the past and the challenges of the future meet, in the context of 

an ongoing democratic conversation� In this sense, constitutional 
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law is not just a doctrine; it is a site for the mediation of different 

tensions and conflict�

In conclusion, I would like to thank all prominent members 

of our Editorial Board and Editorial Council for joining us in this 

new fascinating and promising academic project�

Dr. S. Krishnan

Editor-in-Chief







CHAPTER 1



1

DR B. R. AMBEDKAR’S VISION 
ON NATIONALISM AND 

NATIONAL INTEGRATION

Monika Bagaria

I. ABSTRACT

Dr B� R� Ambedkar has always been highly regarded for his contri-

butions back in the day� His ideology of what the true meaning of 

nationalism would fall a bit on the contrary with the masses� His 

fight was never solely directed towards the freedom of the coun-

try from the colonisers and was rather much more focused on cur-

ing the sick casteism that happened to exist in our country� The 

determined intent he had for the same was quite evident when 

he introduced the fundamental rights & duties which intended to 

eventually put every single citizen on the same page in terms of 

law and social standings, leaving no individual with any sense of 

superiority regardless of their caste, colour, race, gender, sex, etc� 

This led to a higher scale of acceptance among the citizens with 

coming generations and significantly paved a way for us to view 

all Indians as our own Brethren which itself has been stated as the 

feeling of national integration�
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II. WHAT DO THE TERMS NATIONALISM AND 

NATIONAL INTEGRATION STAND FOR?

Nationalism as the word suggests has its meaning inclined to one’s 

devotion and loyalty towards their country� A certain belief and 

adherence of an individual that their country shall be of utmost 

importance and shall be regarded proudly at any given instance� 

That is the very base of the term nationalism� The very idea that 

countless numbers of people in this world share the same emo-

tion brings us on the same page and makes us empathetic towards 

one another and the most intriguing part is despite sharing the 

same emotion, our loyalties and beliefs may not lie with the same 

states at all�                                                                                                

National integration is a feeling of similarity or unity towards 

one’s own country irrespective of their individual differences re-

garding religion, region, race or caste� It is not just about the na-

tional feeling; it comprises the spirit which brings people of all di-

alects and beliefs together in a mutual endeavour� As a citizen all 

individuals must realise their duty to defy any medium of ideas or 

forces that weaken national unity and integrity� Dr S� Radhakrish-

na states that national integration cannot be made by bricks 

and mortar, mould and hammer, but it quietly grows in people’s 

minds through education� The great ideologist and author Myron 

Weiner, states “National Integration implies the avoidance of divi-

sive movements that will balance the presence of attitudes in the 

nation and society that distinguish national and public interest 

from parochial interest”� To sum up, the concept of National Inte-

gration includes political, economic, social, cultural and psycho-

logical dimensions and the interrelationships between them�
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III. NATIONALISM  AS  AMBEDKAR’S  VERY 

OWN  PERCEPTION

Throughout the entire Independence movement, Ambedkar ex-

perienced his fair share of criticism by being called an anti-na-

tionalist himself as the ideas and suggestions he proposed always 

hindered the way of the congress-led freedom struggle� Ambed-

kar’s conscious nationalism as its meaning would only sustain in 

a country like India, if the then followed practices of dividing the 

society into groups on the basis of caste and deciding the oppor-

tunities given to an individual on the same basis, ceased to exist� 

Ambedkar despised the very idea of untouchability to a certain 

group of people on the basis of castes which were brought down 

in the Hindu culture with generations� And in an honest opinion 

untouchability was indeed a practice to be despised� Being robbed 

of the opportunities and certain individuals would savour and an-

other could not is mind wrecking� In Ambedkar’s opinion it op-

pressed specific sections of society and would hinder them in their 

growth despite having equal potential� The reason he was quite 

firm in his belief against this whole system was him being part 

of the ones oppressed as well� As a kid he faced a great number 

of setbacks just because of being from the marginalised section 

of the society� In his auto-biography, He mentioned an instance 

from his childhood stating that the lower castes weren’t allowed 

to even drink water from the same vessel and the upper caste 

would not even touch utensils or stuff used by the lower ones� In 

his case he mentioned, he had to wait for the peon to pour him 

down water and on days the peon was not present he quoted, “No 

peon, No water”� As one may guess these events played a key role 

in moulding his ideology, of what nationalism stands for, over-

time� In actual sense Ambedkar gave due weightage on finding 

closure by emancipating the oppressed people who had contin-

ued to be enslaved by Varna Hindus�
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IV. AMBEDKAR’S HAND IN CLEANING THE 

SYSTEM

All measures he took saw crucial opposing responses by Gandhi 

and congress� Such an instance was the Poona Pact (1932)� The 

British had proposed formation of separate electorates for the 

‘Depressed Classes’ of the society in the Communal award� Gand-

hi was quite not in agreement with the idea and showed his pro-

test by fasting while being imprisoned in the Yerwada central jail 

of Poona� A number of joint meetings with Ambedkar and his 

supporters confronted by leading congress activists took place� In 

September 1932, the agreement was eventually signed known as 

the Poona Pact which gave reserved seats for the Provisional leg-

islatures� This led the depressed class to receive 148 seats in the 

legislature instead of the 71 as allocated in the Communal award 

proposed by the British Prime Minister Ramsay MacDonald�

Ambedkar had a firm belief in reforming India as a cohesive 

society, which would eventually serve eradicating the long last-

ing traditional assimilation of marginal sections of the society 

and seeing all individuals as equals in a collective diversity which 

helped in promoting national unity and integration�

His views were remarkably reflected in the preamble of our 

constitution which says “ We the people of India, having solemn-

ly resolved to constitute India into a sovereign socialist, secular, 

democratic republic and to secure to all its citizens justice, social, 

economic, and political liberty of thoughts and expressions, belief, 

faith and worship, equality of status and opportunity and to pro-

mote among them all fraternity assuring dignity of the individu-

als and the unity and integrity of the nation�”

As the preamble reads… the addition of the fraternity in the 

preamble signifies that the acceptance of brotherhood amongst 

each citizen for each other has been highly emphasized in the 

constitution�
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A varied number of articles in the constitution suggests Ambed-

kar’s attempt in bringing a mutual sense of understanding and 

integrity amongst the citizens�

A quick glance at the major provisions in the constitution 

which gave a concrete model for the spread of integrity and equal-

ity throughout the nation�

1� Providing one citizenship (Article 5)

2� Assuring an equality of status and opportunity as well as 

prohibiting discrimination on the basis of religion, race, 

caste, sex, or place of birth, with additional safeguards for 

protection of interests of S�C, S�Ts and OBCs (Articles 14-16)

3� Abolishing untouchability (Article 17)

4� Prohibition of traffic in human beings (Article 23)

5� Freedom of religion (Articles 25-28)

6� Protecting interests of minorities (Articles 29-30)

7� Uniform distribution of material resources of the commu-

nity (Article 39-B)

8� Provisions ensuring economic unity of the country (Articles 

301-05)

However, Article 46 of the constitution which states that “The 

state shall promote with special care the educational and econom-

ic interests of the weaker sections of the society, and in particu-

lar, of the Scheduled Castes and the Scheduled Tribes, and shall 

protect them from social injustice and all forms of exploitation”, 

has been a debatable subject in the contemporary politics of the 

country and has been used over and over again by various po-

litical parties to fulfil their own ulterior motives by ambushing 

the citizens creating hoax about the subject and attracting voters 

through the same�

The provision has been of the most advantage to the backward 

classes in all forms of opportunities whether it is education or 

jobs� But over the course of time a decent number of backward 
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classes have been able to have access to the resources on their 

own but still continue to misuse the provision in all ways�

Over the years many protests to prohibit or even acquire reser-

vations have been set by the people of various groups� But it keeps 

getting worse� The general caste has been constantly deprived of 

opportunities they even deserved�  So, the reservation provisions 

set the course of things upside down over time� And while the 

picture Ambedkar had in mind was achieved, it might have also 

put the coming generation on a greater disadvantage by the lack 

of amendments in the law� But ultimately Ambedkar was a man 

who would standby the backward classes till the very end and 

may even go as far as choosing the then depressed castes over the 

whole country� But it was meant to create a sense of equality�



2

B. R. AMBEDKAR’S  PHILOSOPHY 
AND ITS FUTURE VISION

Vishal N Rohela

“I measure the progress of the community by the 

degree of progress which women has achieved.”

-Dr� B� R� AMBEDKAR

Bhimrao Ramji Ambedkar was born on 14thApril 1891, in village 

Mahu ,Madhya Pradesh in a poor family� He was born into a poor 

low caste Mahar dalit caste and were treated as untouchables� He 

is also honoured with the Bharat Ratna, India’s highest civilian 

award posthumously� He is also known as Babasaheb Ambedkar 

was a jurist, politician, social activist who inspired many talents 

and campaigned against the discrimination against the untouch-

ables� His ancestors had served a long time in the British Indian 

Army and being the 14th and the last son of his father, thus, his 

family’s financial condition was quite delicate� Intellectuals like 

Ambedkar are found less seldom on earth� He had an excellent 

knowledge in every field thoroughly be it law, politics, arts, eco-

nomics� Dr� B� R� Ambedkar , a polymath has also put in black and 

white many books such as Riddles of Hinduism, Who were the 

SHUDRAS ? , Pakistan or The partition of India, The Annihilation 
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of caste� Various speeches and essays jotted down by Babasaheb 

Ambedkar are published in the books of secondary educational 

institutions� 

Extensively Dr� Bhimrao Ambedkar drafted the Constitution 

of India which took 2 years 11 months and 17 days for its con-

struction and evolution� Being from a poor family and then con-

tributing to the very fundamental structure of a nation was one 

of the crucial and far reaching magnum opus of his life� Ambed-

kar did his schooling from Elphinstone High School and was the 

only untouchable who went to this school� B�A from University 

of Bombay, M�A� from Columbia University, Barrister-at-Law from 

Gray’s inn , M�Sc� and D�Sc� from London School of  Economics� One of 

the instances quoted in Autobiography of Dr�Bhimrao Ambedkar, 

“Waiting for the VISA” was when he went to school in his nonage, 

a teacher asked questions to students in the class in which up-

per castes sat in the front and the lower ones at the back and no 

one used to raise up his hand but Dr� Ambedkar always raised his 

hand in order to answer the question as he knew the very answer 

of the question asked by the teacher� 

When the teacher never stood him up, he on his own stands up 

and asks that I know the answer why don’t you ask it from me� 

The teacher replies that you  are lucky enough to get a seat and 

listen within  this class otherwise you are not even suitable to be 

in the class� Then he went to his father and says ‘teachers don’t let 

me answer and will not go to school’ then his father replies saying 

‘This is what we have to change in society my child’� This instance 

made change within Ambedkar and had sown the seed of the pre-

vention from of the minorities from oppression in the society�

It is quite arduous to go through all of the philosophies of Ba-

basaheb Ambedkar and grasp them to fullest� One of the reasons 

to it is that his literatures are in English language� Dr� Ambedkar 

says that” Every man should have a philosophy of life”� Accord-

ing to him, everyone must have a code and ideal to by which the 

person measures one’s conduct in his life� Every man’s own phi-
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losophy is just ideal of his conduct in life� He further adds on that 

philosophy is not only an idea or theory� It has its own pragmatic 

applications in problems and revolts in life� He is of the opinion 

that the theories and principles which the philosophy of an in-

dividual propounds must be returned to the society for the very 

well construction of the society� He himself helped by reconstruct-

ing and reforming Buddha Dharma which has reiterated ethics 

and righteous relations in society� 

He has also jotted down his ideologies in the Constitution of In-

dia by placing Justice, Liberty, Fraternity and Equality along with 

the observations from French Revolution� All of his philosophies 

have borne out by the struggle gone through for human rights of 

oppressed� A great humanist� Most of the humans know Dr� B� R� 

Ambedkar as the ‘Messiah of Dalits’, redeemer of the oppressed 

and sufferers� Some know him as the “Architect of Indian Consti-

tution”� Amartya Sen says ‘he is my father of economics’� He’s not 

just the redeemer of Dalits and maker of the Constitution� He has 

given certain radical thoughts which make him a very prominent 

person relating the human oppressions and their welfare and will 

remain an inspiration for the millennia�

In the 1920s, Dr� B�R�Ambedkar sets up an organised assembly 

‘Bahishkrit Hitkarini Mahasabha’ for the prevention of oppres-

sion faced by the individuals in the society especially dalits and he 

focused mainly on the educational, socio-economic improvement 

of the society� He fought against the caste system throughout his 

life� Dr� B� R� Ambedkar considered Sant Kabir and Jyotibha Phule 

as his Gurus� Dr� Ambedkar was a person who attacked settled 

beliefs better than the others� According to him, there is no place 

for God , Soul, Heaven, and Hell in his philosophies� CHANGE is 

the law of life� Nothing is permanent and everything must be duly 

examined with a reason and rationalism and scientific actions� His 

philosophies depicted matter in nature as real along with main-

taining the fact that religion is also necessary for human� He was 

also a socialist and held that individual is an end for himself� Indi-
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vidual’s own works make him good and bad�

In the Indian Constitution, he regarded an individual as a unit 

not the society� Conforming to Babasaheb Ambedkar, the main 

aim of the society is the development of an individual� He was 

an economist and his thoughts not only had political and social 

facets covered but also the moral and religious aspects� Dr� B� R� 

Ambedkar had a pragmatic approach much influenced by his 

teachers in Columbia� He believes that law and order is not only 

for maintenance of law and order but also it has the duty to create 

a social environment that makes people joyous and ecstatic�

Dr� B� R� Ambedkar’s legal expertise and knowledge of law 

helped in making huge contribution to the Constitution of India� 

As he was ardent supporter of the equality , justice, liberty and fra-

ternity, his major contribution were to the facets of Fundamental 

Rights, Protection of minorities and strong Central Government� 

He was a firm believer in Democracy and emphasized the facets 

of “Democracy as a way of life”� Being a firm believer of Democra-

cy, he believed that it is much more superior as it supports liberty 

of an individual, therefore he supported parliamentary form of 

government� Article 32 that guarantees the judicial protection of 

Fundamental Rights, for him this article was the main Article for 

the Constitution of India and he regarded it as “soul of the Con-

stitution and very heart of it”. Indian Constitution is the length-

iest constitution in the world because administrative details have 

also been included in it� Dr� B� R� Ambedkar defended it by saying 

that we have created a democratic and political structure within 

the traditional society� If all the details are not involved within 

the Constitution, the future leaders may misuse the Constitution 

without violating it provisionally� Safeguards are indispensable�

Caste based inequality still exists within the society� Dalits have 

acquired an identity in areas of politics through reservation and 

by formation of their own political parties� They lack behind in 

social dimensions and economic dimension� There has been a 

communal polarization and communalization of politics has also 
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firmly caught hold in the society� It is necessary to inculcate the 

Ambedkar’s vision of Constitutional Morality overrule religious 

morality in order to avoid an everlasting damage to the Indian 

Constitution� In support of a famous historian R�C Guha, “Dr�B� 

R� Ambedkar is a unique example of accomplishment in the most 

difficult and unfavourable conditions� Finding the spirit, absorb-

ing and applying philosophies and vision of Dr� B� R� Ambedkar 

can help us pull ourselves from challenges like casteism, commu-

nalism gender inequality and many other prevailing in the society�
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FRAMING OF INDIAN CONSTITUTION: 
A SUCCINCT STUDY

Utkarsh Dixit

I. ABSTRACT

Making of Constitution is one of the hardest jobs for a nation, so 

is true with India� Indians took the responsibility to frame their 

own constitution by setting up Constituent Assembly� Pt� Nehru, 

B�R� Ambedkar, Sardar Patel along with others played an import-

ant role� Various issues were kept in mind such as language, res-

ervation, power distribution, etc� there was a detailed discussion 

before entering any article into Constitution� Public opinion was 

also taken�  When the constitution was being framed it was kept 

in mind that no section of the society left in bias position, each 

and every section of society may feel connected to it, and they 

should not be left aloof� It was finally presented on 26th Jan, 1950 

celebrated each year as Republic day�
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II. INTRODUCTION

Constitution of a country is the most important, valuable and 

popular document of the country� It represents the goals which 

a country wants to achieve and means to attain those goals the 

same being true for India� India, the largest democracy have the 

largest written constitution in the world, containing originally 395 

Articles� However, this process of making a historical document is 

itself hold historical values�

III. HISTORICAL BACKGROUND

Before Britishers invaded India, India was divided into kingdoms 

and each kingdom had then own set of rules and regulations� Af-

ter the revolt in 1857, Britain Government took control of India 

from East India Company and made 1858 Act� After this a series 

of Acts came in the year of 1861, 1892, The Indian Councils Act, 

1909 (Commonly known as Morley-Minto reform)1, Government 

of India Act, 1919 and Government of India Act, 1935 and finally 

Constitution of India, 1950�  

The main talk of framing Constitution of India by Indians itself 

was started in 1922 when the same was demanded by Mahatma 

Gandhi� Nehru and Congress again made the same demand in 

1935, 1938, 1939� In 1946, Lord Wavell agreed on this plan and 

Constituent Assembly was constituted and its first meeting was 

held on 9th Dec, 1946 (Muslim League did not support it) and in 

this way framing of present constitution started�2

1  https://www�britannica�com/topic/Indian-Councils-Act-of-1909
2  D�D� Basu, Constitution of India, Lexis Nexis, Page 15-17, 11th edn� 
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IV. SOURCES OF PRESENT INDIAN 

CONSTITUTION

There are innumerable numbers of sources for Indian Constitu-

tion, because Constitution is not a simple document which can be 

prepared in one or two days� It is a document requiring a lot of 

time and research as well as experience� Some of the main sources 

of Constitution can be considered as following:

1� Government of India Act, 1935

2� American Constitution

3� Irish Constitution

4� Japanese Constitution

5� Canada’s Constitution and some other countries’ constitu-

tion Australia, etc�

V. PROCESS OF FRAMING INDIAN 

CONSTITUTION AND ISSUES INVOLVED

The first step in framing was to form and establish an assembly to 

look after the progress and process of framing constitution by dif-

ferent committees� With this view, an assembly was formed con-

sisting of more than 300 persons (Precisely there were 389 mem-

bers, but members reduced when Muslim League back off�)3� Out 

of those three hundred, twenty were more important than others 

and out of those twenty members twelve were law degree holders� 

Total 12 sessions of Assembly were held�

The first main speech was given by Pt� Nehru on 13th December, 

1946 and he talked mainly focusing on independence, sovereignty 

and republic� He even gave the idea of tri colour flag as Indian flag 

on 22nd July, 1947�4

3 https://www�historydiscussion�net/history-of-india/indian-constitution-farming-implementing-and-
structure/688
4  Ramchandra Guha, Bharat Gandhi ke Baad, Penguin Random House, Page 132
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Another important member of the assembly was Sardar Val-

labh Bhai Patel, he took the initiative to bring all small and big 

kingdoms under one umbrella of India� 

B�R� Ambedkar, the President of Drafting Committee was another 

important member� He is given the credit of framing Indian Con-

stitution� 

Some other important members were as follows:

• Dr� Rajendra Prasad

• K�M�Munshi

• Krishna Swami Ayyar

• Begum Aizaz Rasul, etc�

B�N� Rao was another important person, though not a mem-

ber of Constituent Assembly, played an important role in framing 

Constitution of India� He studied other countries’ Constitutions 

and helped in framing laws� He even got help from S�N� Mukher-

jee�5

VI. ISSUES INVOLVED

Though whole process and issues related to constitution hold sig-

nificant values, but every issue cannot be discussed here� So, some 

of the important issues were as follows:

1� Fundamental Rights and Directive Principles of the State 

Policies6- it was the major concern of the makers that people 

should be equipped and protected with some fundamental 

rights which can work as shield and sword, when needed� 

The discussion mainly focused on that which fundamental 

rights should be given� However, there was also demand 

that people should even be assigned some duties too�

5  Supra, n 4, 134
6  Supra, n 4,138
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2� Village Republic (Gram Ganrajya)- Some of the members 

such as H�V� Kamath supported the idea of village repub-

lic based on Gandhi Ji’s ideology� However, this view was 

strongly opposed by B�R� Ambedkar and he was supported 

by Begum Aizaz Rasul�7   

3� Elections and appointments- Everyone agreed that process 

of election would be democratic allowing every citizens to 

vote their candidate� Some of the members expressed their 

fears regarding misuse of powers by elected members� This 

problem was solved with the establishment of two houses 

namely Upper House and Lower house to keep check on 

each other�

Election Commission establishment related laws were for-

mulated for conducting free and fair elections�

4� Powers and duties of States and Central Government- Three 

types of list were made i�e� Central List, State List, and Con-

current list� Article 356 was also framed to transfer powers 

from state to central� However, it was alleged that most of 

the powers are with center� K�K� Sanathanan opposed this 

distribution of power and demanded that states should be 

equipped with more powers�

5� Another major conflicting issue was regarding reservation� 

There was discussion regarding minority rights� Some lead-

ers wanted religion based reservations� However, Sardar 

Patel and Begum Aizaz Rasul strongly opposed it and said 

that it would be like suicide weapon� However, there was 

common consent regarding reservations for some sections� 

A report regarding Minority rights was given on August 

1947� Jaipal Singh wanted reservations for Schedule Tribes� 

7  Ibid
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6� A committee regarding the same was constituted which was 

headed by A�V� Thakkar�8Of above all, there was one more 

issue which lasted for so long� It was regarding language� 

Some leaders supported Hindi (Devnagri), but south king-

doms and leaders opposed it� Some of them wanted English 

to continue as official language, while some wanted Hindu-

stani language (Hindi + Urdu)�

7� At last Hindi was declared to be official language, but it was 

also said that for next 15 years English would be official lan-

guage�

8� There were also intense discussions about Supreme Court, 

High Court, Appointments, UPSC, etc�

On 25th January, 1949, Dr� Ambedkar gave a historic speech� He 

mainly focused on three issues:

1� Use of Constitutional machinery/ remedy,

2� Not surrendering freedom to anyone,

3� People should not satisfy with political democracy but they 

should satisfy with real democracy�9

VII. FINAL DRAFT 

The final draft was completed on 26th Nov, 1949, but it was finally 

presented on 26th Jan, 1950� The overview of final draft can be 

summarized as following:

It originally had 395 articles and a Preamble� The preamble was 

said to be the key to the minds of framers of constitution� Part II 

talks about citizenship and Part III and IV gives details about Fun-

damental Rights and Directive Principles of State policy respec-

tively� Right to equality, right to freedom and freedom of religion 

were some of the key rights� Part V talks about Central Govern-

8  Supra, n 4, 144
9  Supra, n 4,152
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ment and other national level institutions whereas Part VI focus-

es on States� Part XI included relations between union and states�10 

Provisions related to UPSC, Election Commission, Judiciary, 

and other institutions were made� Provisions relating to Uniform 

Civil Code, Fundamental Duties were also added to give more ef-

fect� There was also provision in Article 356 regarding failure of 

constitutional machinery in States� Reservation was also given to 

uplift some sections of society and bring them to equal status�

VIII. FEATURES OF NEWLY FRAMED 

CONSTITUTION

When the final draft was completed and implemented, it was ana-

lyzed by political and legal experts of that time and this constitu-

tion was also compared by Japanese Constitution framed in that 

timeline� Its features cannot be enumerated in points but here are 

some of the important ones:

1� It is one of the longest written constitution of the world till 

date�

2� It took about three years time to complete it, precisely 2 

years 11 months and 17 days�

3� It was fully made by Indians�

4� Public Opinion was taken to know the needs of different 

sections of society�

5� Each article was properly discussed before it got its place in 

the constitution�

10 Bare Act, Constitution of India, Central law Agency
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IX. CONCLUSION

Thus, we can say that our constitution was framed carefully and 

cautiously taking into account each word before inserting in the 

constitution� It was a slow process because our constitution mak-

ers did not have any experience regarding it, however it can be 

said after analyzing the constitution that they did a great job� 

Some of the politicians and historians even claim that it was one 

of the greatest political reforms after the Philadelphia reform 

(American Constitution)�    

X. REFERENCE

1� Dr� Durga Das Basu, Constitution of India: An Introduction, 
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FRAMING OF INDIAN 
CONSTITUTION 

“ THE RULE OF LAW IS SUPREME AND ONE FOR ALL”

Priya Dahiya

I. ABSTRACT 

The framing of India’s constitution is popularly considered to 

be a transformative moment: the culmination of a decades-long 

movement for political and economic self-determination, and the 

marker of a transition from a colonial regime maintained by co-

ercion to a democratic republic� The crowning glory of the consti-

tution- making process, which reflects this transformation, is part 

III: the fundamental rights chapter� Guaranteeing core civil and 

political rights such as the right to freedom of speech and expres-

sion, life and personal liberty, and equality before law, part III of 

the constitution appears to place the autonomous, self-determin-

ing individual at the heart of the constitution order� Nonetheless, 

the rights guaranteed by part III are not absolute� They are sub-

ject, in many cases, to “reasonable restrictions�” Over the course of 

its history, the supreme court has tended to interpret these claus-

es in a way that the restrictions has often swallowed up the right�

November 26, 1949 Indian constitution assembly by the con-
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stituent assembly with set of rules that define the government’s 

powers and duties and ensures rights to the citizens� The date 

is therefore known as Constitutional or National law day. On 

august 29, 1947 the drafting committee was appointed with Dr� 

B�R Ambedkar as its chairman sir Bengal Narasing Rau as its con-

stitutional advisory� The committee includes six other members 

namely Pandit Govind, Ballabh Pant , Kanaiyalal Maneklai Mun-

shi, Alladi Krishnaswamy Iyer, N Gopalaswami Ayengar, B�L Mit-

ter, Md� Saadullah and DP khaitan� The Indian constitution is a 

written and longest constitution in the world containing 22 parts 

12 schedules and 395 article� And the constitution came into effect 

on 26 january 1950� 

Rajendra Prasad was elected its permanent chairman on 

11�12�1946�

The constituent assembly set up 13 committees for framing 

assembly set up 13 committees for framing the constitution� On 

the basis of the reports of these committees, a draft of the consti-

tution was prepared by a seven member of drafting committee 

under the chairmanship of Dr� B�R Ambedkar�

The drafting constitution was published in January, 1948 and 

people were given eight months� After the draft was discussed by 

the people, the provincial assemblies and the constituent assem-

bly in the light of the suggestions received,� The constitution of In-

dia was not an original document� The framers of the constitution 

freely borrowed the good features of other constitutions� Howev-

er, while adopting those features they made necessary modifica-

tion for its suitability to the Indian conditions and avoided their 

defects� And the new constitution of India was adopted by the 

constituent assembly on 26th November, 1949 and signed by the 

president, Dr� Rajendra Prasad� 15 articles ( 5,6,7,8,9,324,366,367,3

72,380,388,391,392 and 393) came into force at once� 

The constitution declares India a sovereign, socialist, secular, 

democratic republic, assuring its citizens justice equality and lib-

erty, and endeavors to promote fraternity� The original 1950 con-
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stitution is preserved in helium in New Delhi� The words “secular” 

and “socialist” were added to the preamble in 1976 during the 

emergency� And the constitution of India was originally written 

in Hindi and English, so, both Hindi and English are its original 

languages� 

II. NEEDS OF CONSTITUTION

• It generates trust that is necessary for different kinds of peo-

ple to live together�

• It specifies how the government will be constituted which 

means that will have the power and what decisions will 

they be responsible for�

• It lays down limitations on the powers of the government 

and makes the citizens aware of their rights�

• It expresses the aspirations of people for building a good 

society�

• It provides a set of rules that allow of minimal coordination 

amongst members of society�

III. PREDECESSORS

1. The Charter Act of 1813: the company’s monopoly over In-

dian trade terminated; trade with India open to all british 

subjects�

2. Charter Act 1833: Governor –general became as the gov-

ernor- general of India� First governor general of India was 

Lord William Bentick�

3. Charter Act 1853: the legislative and executive functions of 

the government- generals council were separated� 6mem-

bers in central legislative council, four out of six members 

were appointed by the provisional governments of Mada-

ras, Bombay,  Bengal and Agra�
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IV. HISTORY OF INDIAN CONSTITUTION

Emperor Ashok Maurya was the first to introduce and establish 

the constitutional principles, engraved them in major rocks pil-

lars and minor rocks for public to take reference� Which is known 

as edicts if Ashoka� 

Before 1947, India was divided into two main entities- the Brit-

ish India which consisted of 11 provinces and the princely states 

ruled by Indian princes under subsidiary alliance policy�

• The two entities merged together to form the Indian union� 

The historical underpinnings and evolution of the India 

constitution can be traced to many regulations and acts 

passed before Indian independence�

• The East Indian company which came to India in early 1600 

established their total administrative control by gaining 

right of taxation in Bengal after the battle of plassey and 

thereafter took the total unified control over India� 

V. CASES

The Supreme Court reviewed the decision in Golaknath v� State 

of Punjab, and considered the validity of the 24th, 25th and 29th 

amendments� The case was heard by the largest ever constitution-

al bench of 13 judges� The bench gave eleven judgments, which 

agreed on some points and different on others� Nani Palkhivala, 

assisted by Fali Nariman, presented the case against the govern-

ment in both cases�

VI. MAJORITY JUDGMENT

The court held, by a margin of 7-6 that although no part of the con-

stitution, including fundamental rights, was beyond the amend-

ing power of parliament� The basic structure of the constitution 
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could not be abrogated even by a constitutional amendment� The 

decision of the judges is complex, consisting of multiple opinions 

taking up one complete volume in the law reporter “supreme court 

cases” the findings included the following�

1� All of the judges held that the 24th, 25th, and 29th amend-

ments acts are valid�

2� Ten judges held that the Golak Nath’s case was wrongly de-

cided and that an amendment to the constitution was not a 

“law” for the purpose of article 13�

3� Seven judges held that “the power to amend does not include 

the power to alter the basic structure of the constitution so as to 

change its identity”�

4� Seven judges held (two judges dissenting, one leaving this 

point open) that “there are no inherent or implied limitations 

on the power of amendment under article 368”� 

5� Nine judges (including two dissentients) signed a statement 

of summary for the judgment that Golak Nath’s case is over-

ruled�

6� Article 368 does not enable parliament to alter the basic 

structure or framework of the constitution� The constitu-

tion (twenty- fourth amendments) act, 1971 is valid�

7� Section 2(a) and 2(b) of the constitution (twenty fifth 

amendments) act 1971is valid�

8� The first part of section 3 of the constitution (twenty-fifth 

amendments) act, 1971 is valid� The second part with no law 

containing a declaration that it is for giving effect to such 

policy shall be called in question in court on the ground 

that it does not give effect to such policy” is invalid� 
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VII. PREAMBLE TO CONSTITUTION OF INDIA

The preamble can be referred to as the preface which highlights 

the essence of the entire constitution� It was adopted on 26th No-

vember 1949 by the constituent assembly and came into effect 

from 26th January 1950� The ‘preamble’ to the constitution of India 

its brief introductory statement that sets out the guiding purpose 

and principles of the document�

The word preamble means- “we the people” – signifies that the 

power is ultimately vested in the hands of the people of India� 

So far the preamble has been amended only once in 1975 by 42nd 

amendment which inserted the words socialism, secularism and 

integrity� A brief description of these concepts is given in the fol-

lowing�

VIII. SOVEREIGN, SOCIALIST, SECULAR, 

DEMOCRATIC, REPUBLIC, JUSTICE, LIBERTY, 

EQUALITY, FRATERNITY BORROWED 

FEATURES OF CONSTITUTION OF INDIA

From UK

1� President, prime minister, Parliament , type of government�

2� Lower house more powerful�

3� Council of ministers responsible for lower house

4� Provision of speaker in Lok sabha

From USA

1� Written constitution, fundamental rights, supreme court

2� Appointment of vice president, head of the state known as 

president

3� Provision of states, judicial review
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From AUSTRALIA

1� Concurrent list, central-state relationship, language of the 

preamble

From USSR

1� Fundamental duties, five years plan 

From GEREMANY

1� Emergency provisions

From JAPAN

1� Law on which the supreme court functioning

From CANADA

1� Federal system and residuary powers

From SOUTH AFRICA

1� Procedure of constitutional amendment

From IRELAND

1� Concept of directive principles of state policy
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TRANSFORMATIVE 
CONSTITUTIONALISM AND 

INDIAN JUDICIARY

Chippy G Krishnan1

I. ABSTRACT

What is purpose of having a constitution? Is it just a document 

which gives us a clarity on our rights, duties and various organs 

of government and its powers? Or is it having a much bigger role 

beyond that or is it to transform the society to a better one or is it 

a threshold for moving towards a welfare state� Social Change is 

inevitable and is being demanded by every now and then� Trans-

formation of society from the police state to welfare state is proof 

for that� Change can be of two ways gradual slow and steady 

transformation and revolutionary change� The world has seen 

both revolutionary as well as slow and steady change� Both have 

transformed our society to a better one� In this chapter I would 

be analysing the concept of transformative constitutionalism and 

how far Indian judiciary is acting as a catalyst for transformative 

constitutionalism�

1 Assistant Professor,Centre For Legal Studies,Gitarattan International Business School,Rohini,Delhi�
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II. CONCEPT OF TRANSFORMATIVE 

CONSTITUTIONALISM

Transformative constitutionalism is all about empowering the 

state in bringing social transformation rather than a restraint on 

state in exercising its power and mere adherence to constitution� 

Whether it’s social transformation or for meeting the ends social 

justice or for rights and duties, transformative constitution is in-

evitable�

The term ‘transformative constitution’ was first coined by Karl 

Klare, and defined it as: “a long-term project of constitutional enact-

ment, interpretation, and enforcement committed to transforming a 

country’s political and social institutions and power relationships in a 

democratic, participatory, and egalitarian direction�”2

III. ROLE OF JUDICIARY IN 

TRANSFORMATIVE CONSTITUTIONALISM

Judiciary is having a pivotal role in a democratic country like ours� 

The question we need to ask in this 21st century is, should confine 

themselves to the interpretation of constitution and to the other 

existing laws? If it is confined to the interpretation of Constitution 

should they give a broader interpretation keeping the vision and 

goals enshrined in the Preamble of Indian Constitution and to 

vision of the Constitution makers? Is it ok to deviate from the con-

cept of separation of powers and much beyond the proper check 

balance? 

Through various decisions and cases taken Suo Moto by courts 

gives the common man a relief that no matter what justice will be 

served to him at the end� The point we need to think upon here 

is in the fight for justice and upholding it whether judiciary will 

be encroaching into the field of others i�e� Executive and Judiciary 
2  Karl Klare, “Legal Culture and Transformative Constitutionalism”, 14 S� Afr� J� Hum� Rts� 146, 150
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�This will take us to decide on the point whether court should con-

fine themselves to the act of interpreting and decision making  or 

should it break the barriers from looking after whether rights are 

being protected or being violated to a role of granting in rights 

and making laws as and when it is required and to changing needs 

of society and time3

The relaxation of doctrine of long standing locus standi prin-

ciple and welcoming move towards public interest litigation By 

Justice Krishna Iyer and Justice P N Bhagawati was a big relief to 

the common man�4 Judiciary has tried its best to protect and guar-

antee the rights of needy and poor through the Public Interest 

Litigation through plethora of cases starting from Sunil Batra v� 

Delhi Administration5� Thus judiciary was in tune with the trans-

formative constitutionalism� The courts have always utilized writs 

under Art 32 and Art 226 to safeguard the rights guaranteed to 

the people� Treating a post card and a letter sent to judiciary as a 

public Interest Litigation and giving up the procedural formalities 

in delivering justice to the needy is a proof that judiciary is trying 

its best by breaking all barriers possible to uphold Constitutional 

Morality�

Judiciary has rather resonated well with the vision and goals of 

the makers of constitution as well through judicial activism tried 

its best to Resonate with the changing society� The various inter-

pretations given by Supreme Court to the fundamental rights un-

der Part III of the constitution as well as various Judgments, it is 

a proof that Judiciary is acting like a catalyst in transformative 

constitutionalism�

3  Vishakha v� State of Rajasthan, AIR 1997 SC 3011
4  Chippy G� Krishnan, Public Interest Litigation In India: Social Justice And Development, Review Of 
Research, Volume - 8 | Issue - 9 | June - 2019
5  AIR 1980 SC 1579
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In The Indian Young Lawyers Association & Ors� v� The State Of 

Kerala and Ors�6 decision wherein the court held that women of all 

age groups can enter sabarimala temple and worship Lord Ayyappa 

& thus upholding the right to worship guaranteed under Art�25 & 

Art�26 of  the Indian Constitution� 

The famous case of Shayara Bano v� Union of India7 is a proof 

that the role of court is not just like an umpire but much beyond 

that� The court in this case held that triple talaq as unconstitution-

al and has given direction to the legislature to address such issue�

The Hadiya Case8 , where the issue of Love Jihad  was addressed 

by the court and ruled that the right to choose religion and life 

partner is also a fundamental right guaranteed under Indian Con-

stitution and gave directions to the legislature for drafting laws 

for such decisions in future� Now coming to Dr Noorjehans case 

where women’s entry in Haji Ali Darga shows how far judiciary is 

breaking the conservative colonial outlook�

In the case of, Puttaswamy & Anr� v� Union of India9, held that 

right to privacy is guaranteed under Part III of the Indian Consti-

tution� Right to privacy is enshrined under Indian Constitution 

irrespective of the fact that it is not expressly mentioned in Part 

III, but it willnot be an absolute right, will be subjected to some 

restrictions� 

Coming to Navtej Singh Johar & Ors� v� Union of India10, which de-

criminalized homosexuality between consenting adults, by declar-

ing IPC 377 as unconstitutional and thereby upholding the consti-

tutional principle of equal rights to all irrespective of gender or 

sex� The act of judiciary was really a big step towards protection of 

rights of LGBT category by clearly throwing out the morality con-

cept of majority of the society� This was in fact like an assurance 

that judiciary will protect the rights of needy and will not confine 

6  2018�SCC,SC 1690
7  WP(C) No�118 of 2016 Triple Talaq
8  Shafin Jahan v� Asokan K�MCRIMINAL APPEAL NO�366 OF 2018(Arising out of S�L�P�(Crl�) No�5777 of 
2017)
9  Writ Petition Civil No 494 of 2012,(2017) 10 SCC 1
10  (2018) 10 SCC 1
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themselves to the conservative approach of the society or to the 

definition of concept of morality by one sect of people� This case is 

a proof that Judiciary was acting like a real catalyst in transforma-

tive constitutionalism by striking balance between constitutional 

morality and social morality11

IV. CONCLUSION AND SUGGESTIONS

The judiciary should always strive to give due weightage to the 

constitutional morality rather than social morality by giving lib-

eral interpretation to the constitution by way of transformative 

constitutionalism and thereby guaranteeing the rights guaran-

teed under Indian Constitution� The people should be given the 

assurance that constitutional morality will always be upheld and 

no matter what will always try for enforcing what is said in Part 

III by keeping in vie the directive principles enshrined under Part 

IV of the Indian Constitution�

The assertive or positive impact of judiciary to protect provide 

and transform the society had resulted in surveillance on the 

encroachment of rights and protection of the same� The court 

has made justice more accessible for the common man and pub-

lic spirited persons whereby taking all possible means through 

which justice can be served to maximum number of people� The 

negative side of this is that , the dependency on more and more 

be it be taking up suo moto cases or welcoming public interest liti-

gation or on judicial law making as and when required, made the 

other organs either lethargic� Overdependence on Judiciary for 

everything right from law making to giving directions to the exec-

utives or in interpreting the law of the land resulted in increase in 

number of pending cases which in turn affects denial of justice to 

many who is in need�

11  Dr� Ansari Zartab Jabeen, Indian judiciary and transformative constitutionalism, The LexWarrier: 
Online Law Journal (2019) 2, pp� 107 - 115, ISSN (O): 2319-8338
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Transformative constitutionalism aims for substantial equality 

through elimination of all forms of discrimination that is creeping 

up day by day and for which the judges should always strive for 

upholding the constitutional morality; liberty, equality, freedom & 

other ideals and values enshrined under Indian Constitution�12

12 Indira Jaising on “Transformative Constitutionalism: Exploring Ideas and Possibilities in Its Theory and 
Practice” at the National Law School of India University in Bangalore on 20th July 2020�
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CONSTITUTIONALISM AND 
CONSTITUTIONAL MORALITY

Nishantika Sood

I. ABSTRACT

This paper attempts to define the doctrine of constitutional mo-

rality along with the ideology of constitutionalism� It explores 

how constitutional morality considers constitutional reverence to 

be of paramount importance while examining the difference be-

tween constitutional and social morality� This paper outlines the 

wider scope of constitutional morality by raising concerns on its 

applicability and judicial overreach� This paper finally concludes 

by referring to the transformative and progressive nature of con-

stitutional morality as a tool for broader interpretation of the con-

stitution� 

Key words: Constitution, Interpretation, Social Morality, Doctrine 

II. INTRODUCTION

The constitution has its own identity, and the dominant nature of 

that identity is constitutionalism� It can be defined in its most ba-

sic terms as the ideology behind the constitution, the ideology of 

the most basic principles, the ethics and the morals incorporated 
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in the Constitution of India� It is the belief that there is a supreme 

document which can not only govern the society but can continue 

to govern because of its various tools of adaptability� Our society is 

a dynamic society which keeps on changing and in order to adapt 

to these changes our constitution also continues to evolve over a 

period of time� The doctrine of constitutionalism holds a control 

on the power of the government so as to ensure that government 

does not deny the essential principles of the constitution� 

III. CONSTITUTIONAL MORALITY AND ITS 

CONCERNS

While constitutionalism establishes the supremacy of the con-

stitution, the doctrine of constitutional morality fosters such su-

premacy by adhering to the core principles of the constitutional 

democracy� It is indeed the moral responsibility of not just state 

but each individual to uphold the constitutional values with ut-

most integrity� Although we may find ‘morality’ mentioned in Ar-

ticles like 19, 25 or 26 but the term ‘Constitutional Morality’ is not 

been defined� This widens the scope of constitutional morality to 

ensure that it does not restricts itself to certain provisions of the 

constitution rather protects the ultimate aim of the constitution 

i�e� the aspirations of the constitution regarding social, political 

and economic development of an individual and the society as a 

whole� It helps the jurist to define that the essence of the constitu-

tion lies not in its text rather in its spirit�

The concept of constitutional morality urges the organs of the 

state, including the judiciary, to preserve the heterogeneous na-

ture of the society and to curb any attempt by the majority to 

usurp the rights and the freedoms of a smaller or minuscule sec-

tion of the populace� Constitutional morality cannot be martyred 

at the altar of social morality and it is only constitutional morality 

that can be allowed to permeate into the Rule of Law�1 Social mo-

1 Navtej Singh Johar & Ors� Vs� Union of India & Ors�, AIR 2018 SC 4321
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rality is essentially different from constitutional morality� It re-

flects that the ideal of justice is an overriding factor in the struggle 

for existence over any other notion of social acceptance� And thus 

the responsibility lies with the interpreters of our constitution to 

ensure that they are not guided with the majoritarian view of the 

popular perceptions but by the conception of constitutional mo-

rality� Here the judiciary and legislature have to come in forefront 

to make sure that the gulf between the social and constitutional 

morality is narrowed down� 

Even the doctrine of basic structure may sound similar to the 

concept of constitutional morality� But conventionally it has al-

ways been used to scrap the amendments which tend to infringe 

the constitution while the doctrine of constitutional morality is 

often used in respect of legislations and executive actions� It is 

also to be noted that while the scope, nature and concept of basic 

structure was discussed empathetically in the landmark case of 

Keshvanand Bharti, the grey area of constitutional morality re-

mains open to interpretations� Although Supreme Court has used 

the term constitutional morality in its catena of cases but it is not 

been defined clearly which leaves the scope of its subjective inter-

pretations by the individual judges� The same can be seen in the 

landmark verdict of Sabrimala Temple entry case where Justice 

Malhotra in her dissenting note opined that constitutional moral-

ity must be understood in the context of India being a pluralistic 

society and thus state must respect the freedoms of various indi-

vidual sects to practice their faith while on the other side the same 

constitutional morality was used to protect the right to equality of 

women� Anything destructive of individuality is anachronistic of 

constitutionality� To treat women as people of lower status blinks 

at the constitution itself�2 This dilemma on the applicability of 

Constitutional morality continues to exist� 

2 Indian Young Lawyers Association vs The State Of Kerala, 2018 SCC Online SC 1690
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Since there is no concrete definition of Constitutional Morality, 

we struggle with its application� But this dilemma can be resolved 

by looking at the sources from where we draw constitutional mo-

rality such as the text of the constitution, Constituent Assembly 

debates, the events that took place during the framing of the 

constitution including the freedom struggle and the precedents 

laid down by the court� The dynamism of constitutional morality 

has to be understood in proper perspective� Where a provision or 

law is not in conformity with the constitution there we apply this 

doctrine holistically� There are certain norms of the constitution; 

some are explicit while others are not such as Article 21, a mere 

one line article, which guarantees right to life and personal lib-

erty, can be considered as an umbrella right because of its liberal 

interpretation� It protects and enshrines within it numerous other 

rights; whether it is right to sleep or privacy or the right to have 

a dignified life� These various rights can be understood as the si-

lences of the constitution which we are able to ascertain owing to 

the doctrine of Constitutional morality� This doctrine helps us to 

expand the vision of the constitution to ensure that we do not lim-

it ourselves with the literal interpretation of text rater go by the 

purposive interpretation of the constitution� Thus the application 

of this doctrine can also not be concretized but shall depend upon 

the circumstances and the rights in question� 

There is another concern dealing with the principle of consti-

tutional morality, which is the violation of principle of separation 

of power� It is ironical that the doctrine which promotes consti-

tutional democracy, itself becomes the cause if its violation� Well 

constitutional morality does promote judicial activism but at the 

cost of judicial supremacy over parliamentary supremacy� Howev-

er we cannot deny that only a court inclined towards activism can 

aid in the better functioning of the government� Thus this doc-

trine serves as a weapon in the hands of judiciary, if used wisely 

can reform the society by uplifting the falling standards of legis-

lature and executive otherwise can even demolish the rule of law 
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and democracy of a nation� It is pertinent here that judiciary in 

its proactive wisdom exercises judicious activism and not judicial 

activism� 

IV. CONCLUSION

Constitutional morality, the guiding tool for interpretation, pro-

vides a standard for unfolding the works of governance� It regards 

the utmost supremacy to the constitution by ensuring the adher-

ence to the constitutional ethos� But it is not merely an obser-

vance to the principle of constitutionalism as the magnitude of 

constitutional morality is not restricted to the literal text rather 

it imbibes within it the essence of the constitution� It makes sure 

that we interpret the constitution in both its letter and its spirit� 

Though its scope is wide, vague and remains subject to the prefer-

ences of individual judges but we cannot deny that this transfor-

mative and progressive doctrine is also the cause behind constant 

evolution of Indian Constitution� Defining this doctrine would 

limit its scope and interpretation� It may also hinder the dyna-

mism and adaptability of our constitution� Our constitution is our 

vehicle of life and its spirit is the spirit of age where this doctrine 

of constitutional morality recognizes not only pluralistic and in-

clusive nature of society but serves as a tool for comprehending 

the spirit of new age� 
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CONSTITUTIONALISM AND 
CONSTITUTIONAL MORALITY 

IN INDIA

Pragya Srivastava

I. ABSTRACT

Constitutionalism and Constitutional Morality are connected to 

each other in a way that one governs the or authorizes the gov-

ernment actions and the other one makes a structure of princi-

ples on the basis of which the government has to work to protect 

the pillars of constitution and the democratic values� The Article 

discuses the mechanism of Constitutionalism and Constitutional 

Morality about how it got developed in 21st Century and how it 

gained importance in the country with the values of individuality, 

liberty and equality and where the power of the land is in written 

document� 

Dr� Bhim Rao Ambedkar who was the chairman of the Drafting 

Committee, he was a man with philosophical ideology� His idea 

behind drafting the Power of India was unique and based on all 

the norms beneficial for the society and to maintain law and or-

der in India

The Constitution of India is the symbol of good governance and 
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integrity, which gave recognition to the concept of Constitution-

alism and Constitutional Morality in 21st century� The structure of 

Constitutionalism is based on ideals, rule of law, values of democ-

racy and good governance� The conception of Constitutionalism 

had its presence in the freedom movements but it has been recog-

nized as the pillars of the governance in the 21st Century� Constitu-

tionalism can be determined as the rule or a doctrine which covers 

the authority of government actions that has to be in accordance 

with the pre- fixed rules� It is far more important than the Con-

stitution in India as it gives the path but the vehicular support is 

given by Constitutionalism as the rules in the Supreme document 

of India is practiced by the Government actions and the legitima-

cy of these actions and responses is termed as Constitutionalism� 

It takes into the account the limited government with checks and 

balances of the work, along with the balance in the separation 

of powers� Hence, Constitutionalism is the philosophy where the 

functions of the government have to be in accordance with the 

spirit and the provisions laid down� Every function and limitation 

on the government is helpful to prove the sovereignty of the coun-

try which is considerable for the idea of Constitutionalism� The 

relevancy of it can be seen under certain heads, firstly Preamble 

which is the soul of the constitution, it also reflects the spirit of 

constitutionalism� It demonstrates the objectives of the supreme 

power and the fact of independent India, it consists justice, equal-

ity, liberty, fraternity and to have independent India it explains 

the values of Sovereign, Secular, Socialist Democratic Republic 

which becomes the guidance for the government in the sense that 

though there is separation of power between the centre and the 

state but the work has to be in accordance with these values, this 

is how Preamble reflects the essence of Constitutionalism� Sec-

ondly, judicial review which is enshrined under Article 32 of the 

Constitution, this doctrine was introduced in 1803 by Justice Mar-

shall where he said that a judge has a duty to invalidate any law 

which is in contravention with the Constitution1�  The impression 

1  Marbury v� Madison 5 US 137 (1803)
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of this case has been cherished under Article 13(2) which says that 

those laws which are inconsistent with the Part III of the Consti-

tution will be declared null or void� This power of Judicial Review 

signifies the presence of Constitutionalism as it directs the govern-

ment about what kind of laws should be made for the benefit of 

the society without disrupting the Constitution� Thirdly, the echo 

of constitutionalism can be seen through the concept of Rule of 

Law which was laid down by Justice Dicey in one of his book in 

1865� This rule or doctrine is prevalent in a country where there 

is no written constitution but the highlight of it is there in the 

Indian Constitution in the sense of ‘Procedure Established by Law’ 

which was adopted by the Constitution of Japan� It clearly shows 

that each and every one is equal in the eyes of law, so it limits 

both the government and the judiciary, in a way that government 

has power to legislate and the judiciary has the power to inter-

pret, but should not be in conflict with the Indian Constitution� 

Lastly, it could be seen from the separation of powers made by 

our Supreme Law of land between centre and states which is well 

demarcated in the Constitution under several Articles and with 

three lists that is Union list where the centre had the power, State 

list where the state had the power and Concurrent List which is 

universal in nature� Thus, it promotes the spirit of Constitution-

alism�  

Constitutional Morality had its presence in the viewpoint of 

Dr� Bhim Rao Ambedkar while drafting the Power of the land� 

It means to have loyalty towards the core principles of the Indi-

an Democracy� The concept of Constitutional Morality describes 

those principles which help to explain the ways of governance� 

The notion demonstrates the model of the governing institution 

as well as the behavioral pattern which could not only meet the 

content of the Supreme law but also the conscience of the Indi-

an Constitution and highlights the idea of accountability which 

forms the part of good governance� The shadow of the theory can 
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be seen in the Kesavananda Bharti 2case which gave the restric-

tion or the limitation on the powers of the parliament that they 

cannot amend the Basic Structure of the Constitution so it can be 

interpreted that the basic principles of the constitution or on the 

pillars on which the constitution stands cannot be amended by 

the government or in the other words the structure on which the 

democracy stands cannot be amended� 

In Naz Foundation case3 the court said that whenever there will 

be any conflict between Constitutional Morality and Public Mo-

rality then Constitutional Morality will prevail and safeguarded in 

the country as it is the core part of the Indian Constitution� 

In Government of NCT4 case the Supreme Court declared that 

constitutional morality gives an idea to governance and focuses 

on the need to sustain those principles which makes India a dem-

ocratic nation�

In one of the recent judgment of Navtej Singh Johar5 case which 

decriminalized a part of Section 377 of the Indian Penal Code, 

1860 in this case the Constitutional Morality and Social Morality 

were in conflict, but the court declared that Constitutional Moral-

ity will prevail over Social Morality and that’s how Section 377 got 

partially struck down�  

Thus, Constitutional Morality can be described on the values 

based on individuality, liberty and equality in the society� It is not 

the just the government or the judiciary but the duty of the Citi-

zens to preserve the principles of the nation� 

Therefore, the spirit of both the concepts has now become the 

tool for the judiciary to decide cases and to cope up with the pas-

sage of time�

2  Kesavananda Bharti v� State of Kerala (1973) 4 SCC 225 (India)
3  Naz Foundation v� Government of NCT and others WP ( C ) No� 7455\ 2001
4  Government of NCT v� Union of India CA 2357/ 2017
5  Navtej Singh Johar v� Union of India WP ( Crl) 76/2016
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RIGHT TO EQUALITY VS. 
INEQUAL LIVING STANDARDS 

OF LIFE

Twinkle Sharma

I. ABSTRACT

The constitution is the framework for political principals, proce-

dures and powers of the government� We all know that consti-

tution is all about being future oriented rather than being past 

oriented so, it can be easily understood that this is an intriguing 

phenomenon and changes can be seen� Every constitution has its 

goal of healing the wounds of the past so that a better judicial 

system could be formed in the future� I think that this is the core 

idea of a transforming society that a law should be transformed 

according to time� If we will talk about Right to equality than we 

will find many changes have been seen and so through this article, 

I have tried to highlight those drastic changes by giving special 

attention to the transformation in the judgments of the Supreme 

court of India and the high courts�

A Constitutional law requires a complementary legislation or 

public policies to secure proper implementation of Fundamental 

Rights� The legislative and interpretive history of the more than 
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fifty years after the independence has been one of the curtailing 

personal liberties, thus inhibiting the forces of social change from 

progressing towards constitutional objectives without violence 

and consequent abuse of power and the construction of a repres-

sive legal framework�1  

It is true that inequalities in the society cannot be removed by 

a single provision like article 14 and so, Article 15 to 18 clearly ex-

press the intention of the constitution makers� Article 14, though 

much wider and general than article 15 to 18 in its scope, it must 

be read in conjunction with article 14 to 18 and with article 21 

and should not permit anything prohibited or prohibit anything 

permitted by the latter�  

Article 14 states that “the state shall not deny any person equal-

ity before the law or equal protection of laws within the territory 

of India�”  The two expressions are used in article 7 of universal 

declaration of human rights, 1948� Through this every person, in-

cluding non-citizens and transgender are equal before the law and 

are equally protected by the laws�2 It would be difficult to imagine 

any violation of “the equal protection of laws”, which would not 

be a “violation of equality before the law�”3 The word ‘law’ in the 

former expression is used in a simple philosophical sense where-

as, the word ‘laws’ in the latter expression denotes specific laws�4 

These two expressions in article 14 make its scope wider than the 

individual expressions in the English and the US constitution�

Many judges have pointed out that equality is a dynamic con-

cept which goes on changing by the changing times and social 

contexts� The expression “equal protection of laws” is now deliber-

ated as a positive obligation on the state to provide equal protec-

tion of laws by bringing in some social and economic changes so 

that everyone can enjoy equal protection of the laws and nobody 

can be denied for such protection� The underlying principle of 

1  KG KANNABIRAN, THE WAGES OF IMPUNITY: POWER, JUSTICE AND HUMAN RIGHTS (2004)50�
2  National Legal Services Authority v� Union of India,(2014)
3  State of W�B� v� Anwar Ali Sarkar, AIR 1952 SC 75�
4  Sri Srinivasa theatre v� Govt of T�N,(1992)2 SCC 643; AIR 1992 SC 999�
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equality is not all about the uniformity of treatment to all in all 

respect, but to give them the same treatment in those respects in 

which they are similar and different treatment in those respects 

in which they are different� So, it is stated in the Indian constitu-

tion that equals must be treated equally while unequals must be 

treated differently� The state must not only treat people unequal-

ly but it must also take some important steps to remove existing 

inequalities�

For this purpose a valid legislative classification must be rea-

sonable i�e� it must have some reasonable and just relations to the 

needs or purpose in respect of which the classification is made� In 

response to this two conditions were made 1) classification must 

be found on intelligible differentia which distinguishes persons 

or things that are grouped together from others left out of the 

group; and 2) the differentia must have a rational relation to the 

objects sought to be achieved by the statute in the constitution�5 

A legislation may either make a decision or may leave the classi-

fication to be made by the executive� In determining the question 

of the validity of such legislation, the court will examine and as-

certain if the statute has laid down any principle or policy for the 

guidance of exercise of discretion by the executive�6 

Now it is very important to decide that on what basis these 

classification could be made? so, for maintaining the transparency 

in such types of matters it was decided that classification could be 

made on any reasonable matter which includes geographical7and 

historical8 basis�  Similarly, a valid classification was also made 

on the position of person9, nature of the business10, object of the 

law11, tenancy of residential or commercial premises12, number of 

5  State of W�B� v� Anwar Ali Sarkar, AIR 1952 SC 75� 
6  Jyoti pershad v�UT, Delhi, AIR 1961 SC 1602�
7 State of Punjab v� Ajaib singh, AIR 1953 SC 10,16: 1953 SCR 830�
8  Lachhman Das v� State of Punjab, AIR 1963 SC 222: (1963)2 SCR 353�
9  Matajog Dobey v� H�C� Bhari, AIR 1956 SC 44: (1955) 2 SCR 925�
10  Gulamahmed Tarasaheb v� State of Bombay, AIR 1962� 
11  Dr� subramanyam Swamy and Ors v� Raju, 2013�  
12  Gouri Shankar v� Union of India, (1994)6 SCC 349: AIR 1995 SC 55�
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children13 and, with reference to time�14

 In case of Anant Mills Co� Ltd v� State of Gujarat,(1975) it was 

held that a law which debars appeal by a person who has not 

deposited the tax due from him, and who is not able to  show the 

appellate judge that the deposit of the amount would cause him 

undue hardship, does not have the effect of making distinction 

or creating two classes with the aim of differential treatment to 

them� In the very famous case of Maneka Gandhi v� Union of India, 

it was held that even non observance of the principles of natural 

justice violates Article 14�15 

In the context of reservation for backward classes under article 

15, the court has clearly held that US principle of “suspect legisla-

tion”, “strict scrutiny” and “compelling state necessity” are not ap-

plicable in Indian constitution�16 Article 14 has also been invoked 

to prohibit sexual harassment of a working woman on the ground 

of violation of the right of gender equality�17 

In the case of Joseph Shine v� UOI section 497 of IPC was consti-

tuted by stating that equal protection should be given to every-

one by the state and should not infringe other rights� Similarly, by 

keeping this view, in the case of Daniel Latifi v� Union of India it was 

held that a Muslim husband is liable to make fair provision for the 

future of his divorced wife�

At last I would say that one should always keep this in mind 

that arbitrariness involves negation of equality and the doctrine 

of classification is not a paraphrase of article 14 nor is the objec-

tive and end of that article� It is just a judicial formula to deter-

mine if the action is arbitrary and so, if is denying the Right to 

equality18� 

13  Javed & Ors v� State of Haryana, 2003�
14 Ramjilal  v� ITO, AIR 1951�
15  (1978) 1 SCC 248: AIR 1978 SC 597�
16  Ashoka Kumar Thakur v� Union of India (2008)6 SCC�
17  Vishaka v� State of  Rajasthan, (1997) 6 SCC 241: AIR 1997 SC 3011�
18  E�P� Royappa v� State of T�N� (1974) 4 SCC 3, 38 AIR 1974 SC 555�
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However, still some loopholes have been seen as it is not yet 

confirmed that legislation could be challenged on the account 

of unreasonability while deciding the matter of classification in 

Right to Equality�19 

19  Subramanyam Swamy V, CBI, (2005) 2 SCC 317: 2005�
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RIGHT TO EQUALITY V/S 
INEQUAL SOCIAL STANDARDS 

OF LIFE

Tanushree Kaul

The term “equal standard of life” refers to all those social standards 

of living that are necessary for a sustainable life� It includes social 

equality, equal opportunity before law, equal pay for equal work 

and not being gender bias�

As the Constitution of India also provides under Article 14 

which connotes that “The state shall not deny to any person 

equality before the law or the equal protection of the laws within 

the territory of India”�

Hence, “Right to Equality” has a rather wider scope where we 

have right to our economic or social needs and our sphere may 

widen towards a better future for ourselves�

I. RIGHT TO EQUALITY

“Right to Equality” implies equal rights to all and prohibits dis-

crimination on any basis as Article 15 provides “Prohibition of 

discrimination on grounds of religion, race, caste, sex or place of 

birth�”

Equal rights include all those fundamental rights that each 
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one is aware of� This concept of “equality” comes around only to 

achieve that are provided in our Constitution� So, it can be said 

that Equality among human beings is not absolute�

As Dr. Jennings puts in as:

“Equality before the law means that; among equals the law should 

be equals and should be equally administered�”

“The like should be treated alike and the right to sue or be sued, 

to prosecute and to be prosecuted for the same kind of action should 

be same for all citizens of full age and understanding without distinc-

tions of race, religion, wealth, social status or political influence�” 

Further, these two expressions:-

1� Equality before law

2� Equal protection of law 

Have also been used in the Universal Declarations of Human 

Rights� Here, the first expression “Equality before law “ is of En-

glish origin and the second expression is from the American Con-

stitution�

The famous Jurist “Prof� A� V� Dicey” has defined “equality before 

the law “as “Rule of Law�”

As per Prof. Dicey:- 

Rule of Law includes:

1� No person is above law 

2� All persons are equal before law 

3� No one can claim himself above the law 
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Prof� Dicey also provides three principles to explain the basis-

1. Supremacy of Law- It means that there is absence of arbi-

trary power and a man is punished for the breach of law or 

any offence committed by him�

2. Equality before Law- It provides that everyone is equal be-

fore the law�

3. Predominance of Legal Spirit- The Constitution is the re-

sult of the ordinary law of the land� It also means that the 

source of the right of an individual is not the written consti-

tution but the rules as defined and enforced by the courts�

Equal Protection of the Laws:

The guarantee of equal protection of laws is similar to one em-

bodied in the 14th Amendment to the American Constitution 

�This has been interpreted to mean subjection to equal law , ap-

plying to all in the same circumstances� The rule of law embodied 

in Article 14 is the “basic feature” of the Indian Constitution and 

hence it cannot be destroyed even by an amendment of the Con-

stitution under Article 368 of the Constitution�

In St� Stephen’s College v� University of Delhi (1992), the Supreme 

Court had held that even a minority institution receiving aid from 

state funds was entitled to accord preference to or reserve seats 

for candidates belonging to its own community on the basis of 

religion or language� The protection of Article 14 extends to both 

citizens as well as non-citizens and to natural persons as well as 

legal persons� It also applies to any company or association or 

body of individuals�
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Exceptions to it:

1. First - Equality before the law does not mean the “powers of 

the private citizens are the same as the powers of the public 

power “ � Thus only a police officer has the power to arrest 

while no private person has this power� 

2. Second - The rule of law does not prevent certain classes of 

persons being subject to special rules� Thus,members of the 

armed forces are controlled by military laws�

3. Third - Today ministers and other executive bodies are giv-

en wide discretionary powers by statute� So,a minister may 

be allowed by law “to act as he thinks fit “ and in this way, 

such power is sometimes abused �

Equality has many dimensions to it:

1� Social Equality 

2� Equality in Education

3� Equality in speech and expression 

4� Right to Vote (Union of India v� Democratic Reforms) 

5� Freedom of expression extends to every sector – Electronic 

Media 

6� Commercial advertisements are part of freedom of speech

Does everyone have equal standard of living? Is Social Equality 

justified in 21st Century? 

In Equal Social Standards of Life: 

Some major essentials which play a vital role are:-

1� Economic Disparity 

2� Socio – Economic Issues

3� Gender Bias 
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‘Equal social standards under Article 14 still about a great con-

cern in today’s society’� By Social Standards, we mean to ‘distrib-

ute equally along with equal opportunity’� 

It has been a long time debate that India is a democratic coun-

try so public opinion is necessary� This theory follows the ideology 

of ‘Karl Marx’ social development theory� The Marxist Philosophy 

revolves around the principle of equal distribution of power and 

resources rather than the rules of society� In it, idea says that ‘ev-

eryone contributes to the society and to the economy according 

to what they do best� This is also called ‘Equality of Outcome’� 

Economic Disparity:

It relates to social inequality� It includes access to all the constitu-

tional rights :- basic voting rights, access to equal education, other 

civil rights that include property rights or right to sue , health care 

facilities,housing,freedom of trade,transportation and more � 

But, depriving the general public these above-said facilities 

may lead to social inequality� 

Socio – Economic Barriers:

1� Lack of flexible work practice

2� Societical expectations as per gender-roles

3� Gender Stereotypes

4� Lack of Awareness 

5� Lack of mentors 

6� Lack of access to same opportunity, for instance -: access 

to basic civil rights or inadequate knowledge about basic 

procedures� 

As there is change in society towards women education, there 

are some drawbacks to it� For say, even today when women are 

performing as equal to man or even better, the society does not 
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seem to accept the equal work equal pay concept� But as it is said 

that:

‘Nothing changes Overnight’ so it is important to put in our effort 

constantly� If we describe the change in society towards ‘treating ev-

eryone equally’� 

We see allot of changes and it has become quite evident espe-

cially on the basic rights as under Article 15(4) where each seg-

ment of society is given equal opportunity at work or employ-

ment�

An important factor to ‘Unequal Social Standard’ is the lack of 

mentorship� In other words, it can be said that a person who is 

unable to get “proper accommodation” inspite of being employed 

or suffers from some society norm i�e�:- 

1� A single mother who struggles with the societical issues�

2� A rape victim like the recent ‘Nirbhaya’ matter of Delhi� It 

was a burning issue then and more recent is the ‘Unnao’ 

matter so these are few examples to aware us that even if 

we are highly educated, we must not forget our roots i�e� 

our basic rights as well as duties �

II. CONCLUSION

It is important to have laws for betterment of society but it is 

equally important to create awareness in the general mass to-

wards it � As there is a class of society who might be aware but 

their economic constraints do not allow them to avail for their 

basic rights� There are many NGOs that are working on some 

sensitive issues like- Goonj, Myna Mahila Foundation, Saathi and 

many more that are involved in educating women and children 

about hygiene� 

“Each time a man stands up for an ideal or acts to improve the lot 

of others or strikes out against injustice, he sends forth a tiny ripple 

of hope�”
Robert Kennedy
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COMPULSORY EDUCATION IN 
INDIA: RIGHT AND QUALITY

Tanya Shrotriya

I. ABSTRACT

Education as a tool is the most potent mechanism for the ad-

vancement of human beings� Education makes the human beings 

independent and leads to liberty from ignorance� Education is 

now being perceived as a human right and an instrument of so-

cial transformation� Right to education is the foundation of free 

and meaningful life� Education plays a vital role in structuring of 

a good society; it also encourages good governance and transpar-

ency in a state� The growth and development of a state is mainly 

dependent upon the quality of education prearranged to the peo-

ple� The attainment of right to education can be evaluated using 

4A’s which asserts that for education to be meaning right; it must 

be Available, Accessible, Acceptable and Adaptable�

II. INTRODUCTION

Education is the basis for development and empowerment of ev-

ery nation� Education is the most powerful weapon which could 

be used to change the planet� In fact, education has its function-
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alism in all spheres of life� Its significance can never be marginal-

ized� An education can form an educated society which prepares 

the contemporary generation for a bright future and empowers 

the individual to galvanize the capacity of the collective1�  Edu-

cation is considered essential for a man to live with human dig-

nity2� Every human infant comes into the world deficient of the 

facilities characteristics of entirely – developed human beings� 

This does not mean merely the capability to see clearly, to move 

around, to feed oneself, etc�; above all, it means he is devoid of 

reasoning power – the power that differ man from animals� But 

the crucial difference between the baby and other animals is that 

these powers, in particular the ability to reason, are potentially 

with him� The process of growing up is the process of develop-

ment of the child’s facilities3�

III. WHAT IS RIGHT TO EDUCATION?

The right to education is a human right� A right is something, 

which one is entitled to and which one can claim� Having a right 

means somebody else has an obligation� If someone has the right 

to free education, then the government or school cannot demand 

one to pay to access education� As well as, actual a right in itself, 

the right to education is additionally an enabling right� Education 

“creates the ‘voice’ through which rights are often claimed and 

protected”4, and without education people lack the capacity to 

“achieve valuable functioning as a part of the living”5� If people 

have access to education they can develops the skills, capacity and 

confidence to secure other rights� Education gives people the abil-

ity to access information detailing the range of right that they 

hold, and government’s obligations� 

1  Thus, the purpose of education is manifold� Someone has rightly called it the utility of learning� It has 
energy, prowess, animation, activation and inherent potentiality of transformation
2  Francis Coralie v� Union Territory of Delhi, AIR 1881 SC 746
3  Murray N� Rothbard, “Education: Free & Compulsory”
4  Kelvin Watkins, “The Oxfem Education Report”
5  Amartya Sen, “ Capability and Well – Being”
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It supports people to develop the communication skills to de-

mand these rights, the self-confidence to voice in a variation of fo-

rum, and therefor the ability to negotiate with an extensive range 

of government officials and power holders� The right to education 

obligates governments to ensure the satisfaction of basic learning 

needs for all� The World Declaration on Education for All 1990 

finds that: “These needs comprise both essential learning tools 

(such as literacy, oral expression, numeracy, and problem solv-

ing) and therefore the basic learning content (such as knowledge, 

skills, values, and attitudes) required by citizenry to be ready to 

survive, to develop their full capacities, to measure and add digni-

ty, to participate fully in development�”  

IV. CONSTITUTIONAL PERSPECTIVE 

REGARDING RIGHT TO EDUCATION IN INDIA

Education is that the most potent mechanism for the advance-

ment of citizens� It enlarges, enriches and improves the individ-

ual’s image of the future� The founding fathers of the country 

recognize the importance and significance of right to education 

made it a constitutional goal, and placed an equivalent under the 

constitution of India� The commitment enshrined in the pream-

ble and various articles of the constitution� 

• Article 15(3) enables the state to make special provisions�

• Article 21A deals with Right to Education�

• Article 24 prohibits employment of children below the age 

of 14 years in hazardous jobs�

• Article 39(f) recommends the protection of childhood again 

exploitation and moral and material abandonment�

• The founding fathers made these safeguards to protect in-

terest of the weaker sections of the society�

• Article 45 directs the state to provide free and compulsory 

education to all the children under the age of 14 years�



LexAssisto 73

Further, Article 46 declares that state shall promote with spe-

cial care the education and economic interest of the weaker sec-

tion of the people� It is important to say here that among several 

Articles enshrined in Part IV; Article 45 has been given much im-

portance as education is that the basic necessity of the democracy� 

In simple words, compulsory education is one of the fundamen-

tals for stability of democracy, social integration and to eliminate 

social evils� 

V. RIGHT TO FREE AND COMPULSORY 

EDUCATION ACT, 2009

Presently, as a fundamental right, the provision of free and com-

pulsory education to children was added by the Constitution 

(Eighty Sixth Amendment) Act, 2002 and Article 21-A was insert-

ed� The Right of Children to free and Compulsory Education Act 

or Right to Education Act (RTE) passed by the Indian Parliamen-

tary on 4th August 2009� In reality, this Act is a milestone which 

provides for institutional instructions so that education as a fun-

damental right spread to all children between the age group of 

6-14 years� The Act, which represents the consequential legislation 

envisaged under Article 21-A, means that every child has a right 

to full time elementary education of satisfactory and equitable 

quality in a formal school which satisfies certain essential norms 

and standards6�

VI. CONCEPT OF ‘QUALITY EDUCATION’

There are some who argue that the beginning of quality education 

is met by focusing only on literacy and numeracy� Education is not 

merely a content delivery system; rather, it is a system designed 

to help all children reach their full potential and enter society as 

6  Right to education, (mhrd�gov�in /rte), Last updated February 11, 2019, 02:55 pm
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full and productive citizens� The meaning of a Quality Education 

is one that is pedagogically and developmentally sound and edu-

cates the student in becoming an active and productive member 

of society� A Quality Education is not one that is measured purely 

by a test score or by how many words per minute a 5-year-old can 

read� To hark back to these simplified measurements is to do a 

disservice to both the student and the phrase Quality Education 

itself� A quality education is one that focuses on the whole child—the 

social, emotional, mental, physical, and cognitive development of each 

student regardless of gender, race, ethnicity, socioeconomic status, or 

geographic location� It prepares the child for life, not just for testing7�
A quality education provides resources and directs policy to 

make sure that every child enters school healthy and learns about 

and practices a healthy lifestyle; learns in an environment that’s 

is physically and emotionally safe for pupils and adults; is actively 

engaged in learning and is connected to the institute and broader 

community; has access to personalized learning and is supported 

by competent, thoughtful adults; and is challenged scholastically 

and ready for fulfilment for success in college or further study and 

for employment and participation during a global environment�  

A quality education provides the outcomes needed for people, 

communities, and societies to prosper� It allows schools to align 

and integrate fully with their communities and access a variety 

of services across sectors designed to support the educational 

growth of their students� A quality education is supported by 

three key pillars: ensuring admittance to quality teachers; provid-

ing use of quality learning tools and professional development; 

and therefore, the establishment of safe and supportive quality 

learning environments�  

7  ASCD, based in the Washington, D�C�, metro area, and Education International (EI), based in Brussels, 
Belgium
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VII. CONCLUSION

Every generation looks up to the subsequent generation with the 

hope that they shall build up a nation better than the present-day� 

Therefore, education which empowers the forthcoming genera-

tion should always be the chief concern for any nation� The right 

to education can be realised on a national level only through com-

pulsory education through free compulsory primary education� 

However due to various prejudices in the society, the efforts to 

develop an educational system in India with full access, equality 

and quality of education has not been achieved� Every child under 

age of 6 – 14 years should be provided quality education as only 

right to education doesn’t fulfil the purpose of whole education 

system� Justice P�N� Bhagwati rightly said “The child is a soul with 

a being, a nature and capacities of its own, who helped to find 

them, grow into their maturity, into a fullness of physical and vital 

energy and the utmost breadth, depth and height of its emotion-

al, intellectual and spiritual being; otherwise there cannot be a 

healthy growth of the nation”�
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RIGHT TO EQUALITY VS. INEQUAL 
SOCIAL STANDARD OF LIFE

Prashant Pratyay1

I. ABSTRACT 

“All animals are equal, but some animals are more equal than oth-

ers,” is a visionary quote by George Orwell which was published in 

his book ‘Animal Farm’ in 1945� It holds true in essence even today 

as the disparity between right to equality and social inequality 

remains a harsh and undesirable reality of India� The constitution 

of India guarantees equality of status and opportunity under the 

preamble to all its citizens but it is a dream farfetched from real-

ity� The poor neither knows nor can they afford to know if they 

have any right where as the privileged either knows or can easily 

afford to know not only their rights but also their remedies� Right 

to equality and inequalities will be discussed at length in the fol-

lowing article under several sub sections�

1  Student at Faculty of Law, University of Delhi, India�
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II. INTRODUCTION

Right to equality is guaranteed in the Indian Constitution and 

covered under articles 14 to 18� Article 142 commands the State 

to ensure equality before the law or equal protection of the laws 

to any person� Article 153 prevents the State from discriminating 

against any citizen on grounds only of religion, race, caste, sex 

or place of birth� Article 164 promises the citizens of equality of 

opportunity public employment� Article 175 forbids the practice 

of untouchability� Article 186 abolishes all titles except of military 

or academic distinction�

The term inequality as defined by United Nations refers to any 

situation in the society in which an individual or group of indi-

viduals may have more disadvantages than others especially in 

status, rights and opportunities� Social standard of life can be de-

fined by the level of income, comfort and necessities available to 

the people of a certain social strata�

India has all five categories of inequalities7, however main cat-

egory of inequality is the income and wealth related8� There is a 

huge disparity in education and employment attainment by men 

and women in urban and rural areas� A wide inequality lingers 

in terms of emoluments and in turn living standards� More often 

people working in government offices, MNCs and urban areas are 

better remunerated and compensated� A policy should be adopt-

ed to pay workers on equal terms irrespective of profits in both 

formal and informal sectors� Education can help in eliminating 

social and economic inequality; however, there subsides inequal-

ity in educational attainment as well� Focus therefore should be 

towards equality in learning and adding value based education 

in the curriculum� Education must be connected to valued social 

produce, equal opportunities, and social behavior�

2  INDIA CONST� art� 14�
3  INDIA CONST� art� 15�
4  INDIA CONST� art� 16�
5  INDIA CONST� art� 17�
6  INDIA CONST� art� 18�
7  Ferdinand Mount, Five Types of Inequality, JRF, Dec� 2008, at 1�
8  Supra note 7
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III. INCOME INEQUALITY

Economists Thomas Pickety and Lucas Chancel concluded that 

income inequality in India is at the highest level since 1922� The 

same year when the country’s income tax law was conceived, and 

today the top 1% earners seizes 22% of income9� Wealth inequal-

ity has increased at alarming speed among individuals in India� 

This research data highlights the importance of reform in major 

sectors that contribute to our Gross Domestic Income� 

IV. SOCIAL INEQUALITY

Patterns of unequal access of the resources may be referred to as 

social inequality� In the case of Kerala State Electricity Board v� 

Siniya Mil C�S�, Justice K� S� Radhakrishnan decided that the ex-

clusion of women is not exclusively based on sex but taking into 

consideration peculiar nature of duties to be performed by elec-

tricity workers is not violative of Article 15 of Constitution�10 The 

apex court has time and again directed the union government to 

constitute a committee and a special police task force to ventilate 

grievances of persons of North Eastern States and to provide them 

proper redressal11 hints towards curbing racial discrimination�

V. GENDER INEQUALITY

Only 4�5% of women earned enough alone to enter the top 1% 

earners of the country12� The male literacy rate in India is 75�3% 

while female literacy rate stands at just 53�7%13� Children learn 

by imbibing household and livelihood practices, to distinguish 

between employers, servants and domestic helps and transform 
9  Thomas Piketty & Lucas Chancel, Indian income inequality, 1922-2014: From British Raj to Billionaire 
Raj?, 5 sept 2017
10  The Kerala State Electricity Board v Siniya Mol C�S�, AIR 2008 (NOC) 730 (Ker) (India)�
11  Karma Dorjee v Union of India, (2017) 1 SCC 799 (India)�
12  Jill E� Yavorsky, Women in the one percent, Sage Journals, 2019�
13  GOI (2001), Census of India 2001: Provisional Population Totals, Registrar General and Census 
Commissioner of India, Ministry of Home Affairs, New Delhi India�
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these perceptions into internalised dispositions about what it 

means to treat a “servant as a servant�” Gender hierarchies are 

subconsciously developed as domestic help is always shown as a 

woman in the textbooks� 

VI. SUBSEQUENT INEQUALITIES

Inequality is basically exclusion and must be arrested in good 

faith� It is a concept that underpins most interventions focused 

on social justice and sustainable development� Problems of yes-

teryears are dealt at length today to curtail their insignificance� 

Issues such as third gender, temple entry for women, same sex 

marriage and archaic definitions of adultery are reformed but we 

still have miles to go before justice is delivered to every person 

equally� Internet penetration has reached even the villages and 

mountains of India but unequal access to it creates and reproduc-

es socio-economic disparity� It is equally important to recognise 

the freedom to access internet and digital literacy to attenuate 

this situation, and allow increased access to information, services, 

and the creation of better subsistence opportunities� On 19th Sep-

tember 2019, Justice P� V� Asha directed all states to respect wom-

en’s exercise of freedom of opinion and expression and to ensure 

these both online and off-line�14 Same sex marriage is still a distant 

dream while consensual sexual relationship between two adults 

has been legalized�15

Former Chief Justice of UK Supreme Court, Lord Hewart, had 

rightly observed that, “Justice must not only be done, but must 

also be seen to be done�”16 In the light of this judgement deliv-

ered almost a century back, it will be very interesting to further 

observe the transition of many other retrograde laws especially 

marital rape laws� Other laws which would be worth emphasizing 

in the 21st century can be spatial laws, laws related to cloud com-

puting and virtual discrimination laws etc� 

14  Faheema Shirin�R�K v State Of Kerala, (2019) W�P(C)�No�19716/2019-L (India)�
15  Navtej Singh Johar v Union of India, (2018) SC146 (India)�
16  R v Sussex Justices, ex parte McCarthy, 1 KB 256 (1924)�
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VII. SAFEGUARDING THE RIGHTS

Indian system of preferential treatment for historically disadvan-

taged sections of the population is unparalleled� India has em-

braced equality as a fundamental value against the background 

of elaborate, valued and clearly perceived inequalities� Her con-

stitutional policies to offset these inequalities proceeded from an 

awareness of the entrenched nature of group inequalities� The 

result has been collectively, a policy of compensatory discrimina-

tion�

Dr� Ambedkar was convinced that: “It is equally essential to 

prescribe the shape and the form of economic structure of society, 

if democracy is to live up to its principle of one man, one value�”17

The balance between the meritorious and proportional con-

cept of equality postulated in Article 16 brings in its wake certain 

problems, quite apart from the inherent incongruence between 

them� The right of equality of opportunity based on the meritori-

ous concept exists in favour of the individual whereas protective 

discrimination exists in favour of collectivities� 

Whether Indians can make effective the ideals of equality or 

not, will depend on the firmness with which they are able to apply 

themselves to the building of institutions� 

The rights enshrined in the constitution are protected not only 

by law but also by the social and moral conscience of the society� 

If the fundamental rights are opposed by the society at large, no 

law, parliament or judiciary can guarantee them in real sense of 

its words� 

17  Ambedkar, Babasaheb, Writings and Speeches, Vol� 1� Bombay: Education Department of Maharashtra, 
1989�
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VIII. WAY FORWARD

The democratic set-up depends for its safety more on the spirit of 

constitutional morality among the people rather than upon the 

constitution itself� Such is the sea-change in the political culture 

that responsibility, the keyword of parliamentary democracy, is 

as good as banished from the political lexicon of the ruling class� 

Time-honoured, healthy precedents, traditions, conventions and 

standards are becoming irrelevant� Changes are initiated by pres-

sure of agitations�

Under the circumstances, legal protection or social justice is 

less available to those who cannot organize themselves into pres-

sure groups� It is precisely such sections of ‘the wretched of the 

earth’ that need such protection and justice most likely the vic-

tims of Triple Talaks, dowry-murders and other atrocities, the un-

fortunate women forced to become prostitutes, devadasis, women 

workers, working housewives, the divorcees, the third genders, the 

orphans, the innocent children working under callous employers, 

prisoners who become victims of the lust or the sadism of jail 

authorities etc�

All the unfortunate people who were unable to organize them-

selves into effective pressure groups are now doing so effectively� 

We can see the pride walk every year by the third genders and 

their supporters� While there are a lot of cases being heard in the 

apex court and conscientious judgements are being ordered by 

the judges; the executive body needs to gear up and uphold the 

validity of laws in ensuring the protection of rights of the peo-

ple� We as informed citizenry shall uphold the moral and social 

conscience to lift up the lives of millions of Indians still inured in 

mind-numbing poverty and achieve the equality guaranteed in 

the constitution collectively� We shall also incorporate pluralism 

and holism into our political vocabulary to restrict deepening in-

equality� 

The problem of 22nd century should not be some carry forward 

leftovers of the 21st century but they should be anew, afresh�





CHAPTER 3
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JUDICIAL PERSPECTIVE TOWARDS 
CONSTITUTIONALISM IN INDIA

Dr. Gunisha Saluja1

I. ABSTRACT

The Indian Constitution project was outlined by many scholars in 

various ways� One of the prominent historians Granville Austin 

described it as social revolution and others described it as politi-

cal project� While constructing a new society, the Constitution has 

performed a very critical role for sovereign power while dealing 

with diverse matters like health, equality, education etc� The word 

‘constitutionalism’ is not used in the provisions of the Constitu-

tion� Indian judiciary has played a very crucial role while inter-

preting the term Constitutionalism keeping in view the constitu-

tional ideals and goals in accordance with changing needs of the 

society� The principle of Constitutionalism provides a mechanism 

through which government can be restrained to exercise its pow-

ers not beyond the authority given to them by the Constitution� 

The researcher in this Article has made an effort to analyse judiial 

approach towards constitutionalism in India�

1 ∗ Assistant Professor & Dean, Khalsa College of Law, Amritsar�
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II. INTRODUCTION

‘Constitutionalism’ has been one of the milestones to provide 

great protection to the fundamental freedoms of the individuals� 

It not only creates a bridge between conflicting interests of the in-

dividuals but also cater their social needs� The word Constitution-

alism is synonyms for the word limited government� It seeks to 

define powers and functions of the institutions of State and Gov-

ernment� In general, the term constitutionalism seeks to prevent 

arbitrary government� Arbitrariness exists when the ruler has the 

capacity to rule with discretionary power while giving more im-

portance to his own interests over the interests of his subjects� To 

avoid such dangers, the principle of constitutionalism provides a 

mechanism to determine the rule of law, who can rule now and 

for what purposes�2

The idea of Constitutionalism is not new� It is entrenched deep-

ly in human thought� Modern political thinkers draw a distinction 

between ‘Constitutionalism’ and ‘Constitution’� A country may 

have the ‘Constitution’ but not necessarily ‘Constitutionalism’� 

The most significant difference between the two concepts is that 

Constitution ought not merely to confer powers on the various 

organs of the government, but also seeks to put limitations on 

those powers whereas Constitutionalism recognizes the need for 

government but insists more upon the limitations being imposed 

on the powers of the government�3 

2  1 L�M� SINGHAVI, JAGDISH SWARUP CONSTITUTION OF INDIA 24 (2D ed�, Modern Law Publication 
2008)�
3     M�P JAIN, INDIAN CONSTITUTIONAL LAW 6 (7th ed�, LexisNexis 2016)� 
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III. CONSTITUTIONALISM UNDER INDIAN 

CONSTITUTION

Constitution is the utmost legal-political document� It is future 

oriented, rather than past oriented�  The Constitution of India 

having the imprint of a long nationalist movement made choices 

that have shaped its ambit� The first and foremost choice was the 

idea of constitutionalism itself� The Constitution was framed on 

the philosophy of liberalism and democracy is its functional man-

ifestation� The concept of Rule of Law is fully nourished and an In-

dependent Judiciary is set up to maintain rule of law and to act as 

a mediator between the government and the people and among 

the organs of the government i�e� executive, legislature and judi-

ciary inter se�4 The Constitution limits governmental authority in 

various ways, amongst them Fundamental Rights as given under 

Part III , the distribution of powers amongst organs of the state 

under Part IV and the ultimate check by way of judicial review 

under Article 13 of the Constitution� Article 245 of the Constitu-

tion of India is an express embodiment of the principle of limited 

government to the legislature in as much as it subjects laws to the 

Constitution:

“(1) Subject to the provisions of this Constitution, 

Parliament may make laws for the whole or any 

part of the territory of India, and the Legislature 

of a State may make laws for the whole or any 

part of the State�”

Like many other Constitutions, the Indian Constitution is more 

concerned with the limits and restraints of public powers to pre-

serve the sovereignty of the individuals against various usurpa-

tions� It is more concerned about the expansion, recognition and 

4    Shree Ram Chandra Dash, The Constitution and Constitutionalism in India, 34 Indian Journal of 
Political Science 237, 7-40 (1973)�
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enforcement of the individual and human rights to make social 

and economic rights justiciable�5

IV. JUDICIAL APPROACH TOWARDS 

CONSTITUTIONALISM

The task of interpretation of the law is assigned to the third organ 

of the state i�e� Judiciary� It is the duty of the judicial organ of 

the State that in modern society an old document like the Consti-

tution continues to have relevancy in modern society� The term 

Constitutionalism has not been used in any of the provision of the 

Constitution� The Supreme Court in its judgments has explicated 

the idea of Constitutionalism6 and for the very first time has used 

the word ‘constitutionalism’ in the case of State of Jammu & Kash-

mir vs. Triloki Nath Khosa7�  In their (concurring) judgement, 

Bhagwati and Krishna Iyer, JJ observed that, “The Court must hold 

the Executive within the leading strings of egalitarian constitu-

tionalism and correct, by judicial review, episodes of subtle and 

shady classification grossly violative of equal justice�  That is the 

heart of the matter”� The court observed in Maru Ram vs. Union 

of India & Anr,8 that Article 14 is an expression of the democratic 

spirit of the Constitution and is a clear pointer that arbitrariness is 

anathema under our system� It necessarily follows that the power 

to pardon, grant remission and commutation, being of the greatest 

moment for the liberty of the citizen, cannot be a law unto itself 

but must be informed by the finer tenets of constitutionalism� In 

Vijay Kumar Sharma & Ors. Vs. State of Karnataka & Ors.,9 the 

court held that Article 254(1) of thee Constitution deals with 

inconsistency of law made by Parliament and the law made by 

5   Sujit Choudhry et�al�, Our ‘un-Indian’ Constitution, (Dec� 07, 2019, 12:00 pm), https:// www�livemint�com › 
Leisure › Our-unIndian-Constitution�
6  Aqa Raja, Dicta of Supreme Court on Indian Constitutionalism, (June 20, 2020, 01:00 pm) http:// www�
researchgate�net › publication › 320930688_Dicta_��
7  974 SCR (1) 771 (India)� Also See Sunil Batra vs� Delhi Administration, 1980 AIR 1579(India)� (See https://
indiankanoon�org/search/?formlnput=triloki%20nath%20khosa)�
8   1980 AIR 2147(India)�
9   1990 AIR 2072(India)� 
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the Legislature of a State� It is the sole fountain source concerning 

a State law in the Concurrent List� Constitutionalism is the alter 

to test on its anvil the constitutionality of a statute� The court ob-

served in Rameshwar Prasad & Ors vs. Union Of India & Anr,10 

the court held that the core is set by Articles 355 and 356 of the 

Constitution for the supremacy of the Union over the States as it 

clear from the unambiguous language of these Articles that the 

Union shall be constitutionally obliged to interfere only under 

certain limited circumstances� In New India Assurance Company 

Ltd vs. Nusli Neville Wadia,11 the court held in this case that for 

the proper interpretation of the provisions of the Constitution, 

not only the basic principles of natural justice should be consid-

ered, but the principles of constitutionalism should also be kept 

in mind�  In I.R. Coelho vs. State of Tamil Nadu12, it was held by 

the court that the principle of constitutionalism is now a legal 

principle which requires control over the exercise of Governmen-

tal power to ensure that it does not destroy the democratic prin-

ciples upon which it is based� These democratic principles include 

the protection of fundamental rights� The principle of constitu-

tionalism advocates a check and balance model of the separation 

of powers� Further, in N. Kannadasan vs. Ajay Khose,13 the court 

held that the concept of constitutionalism envisioned that the all 

laws including the constitutional provisions should be interpret-

ed to sustain the basic structure of the Constitution� In Universi-

ty of Kerala vs. Council of Principals, Kerala,14 Ganguly, J said 

that “The rationale of the doctrine of Separation of Powers, to my 

mind, is to uphold individual liberty and rule of law� Vesting of all 

power in one authority obviously promotes tyranny� Therefore, 

the principle of Separation of Powers has to be viewed through 

the prism of constitutionalism and for upholding the goals of jus-

tice in its full magnitude”� In Navtez Singh Johar vs. Union of 

10   Writ Petition (civil) 257 of 2005(India)�
11  2006 (4) Bom CR 345(India)� Also see M� Nagaraj vs� Union of India (2006) 8 SCC 212(India)� (See 
https://Indiankanoon�org /doc/102852/)
12   AIR 2007 SC 861(India)�
13   2009 (4) MLJ 343 (SC) (India)�
14  (2011) 14 SCC 363(India)� Also see Re: Ramlila Maidan incident vs� Home Secretary, Union of India, 
(2012)5 SCC 1(India)�
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India, 15 the court is of the opinion that “the concept of transfor-

mative constitutionalism has at its kernel a pledge, promise and 

thirst to transform the Indian society so as to embrace therein, in 

letter and spirit, the ideals of justice, liberty, equality and frater-

nity as set out in the Preamble to our Constitution�  The principle 

of transformative constitutionalism also places upon the judicial 

arm of the State a duty to ensure and uphold the supremacy of 

the Constitution”� In Justice K.S. Puttuswami vs. Union of India,16 

the court held that “the constitutionalism, which is the bedrock 

of rule of law, is to be necessarily adhered to by the Parliament� 

Further, the power of judicial review which is accorded to the 

courts can be exercised to strike down any legislation or executive 

action if it is unconstitutional� The three limbs of the State are to 

act within the framework of a written Constitution which assigns 

specific powers to each of the wing of the State”�

V. CONCLUSION

The basic feature of the Constitution is to protect the sovereignty 

of people with limited government authority� If the Constitution 

confers unlimited powers to Legislature or Executive organs of 

the State, it will lead to arbitrary and oppressive government in 

the country� To provide protection to the freedoms of the individ-

ual and to maintain dignity and integrity of the country, it is very 

essential that the Constitution should be pervaded with the Con-

stitutionalism� To conclude, as observed by Chandrachud, CJ, in 

Minerva Mills Ltd�17, ‘the Constitution is a precious heritage and, 

therefore, you cannot destroy its identity’�

15   AIR 2018 SC 4321 (India)� ( See https://Indiankanoon�org / doc/127517806/)�
16  (2017) 10 SCC 1(India)� Also see State of Bihar & Ors vs� Subhash Singh, AIR 1997 SC 1390(India), 
Amrik Singh Lyallpuri vs� Union of India (2011) 6 SCC 535 (India)� (See https:// Indiankanoon�org/
doc/168671544/)�
17  1980 AIR 1789 (India)�
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REFORMING EDUCATION 
SYSTEM

Supriya Sahu

I. ABSTRACT

Our current education system has broken many people’s spir-

its before they even had the chance to develop them� The main 

problem is, our market requirements and the school curriculum 

doesn’t merge together, because of which when an individual 

graduate from college, they are unable to find a decent job in 

his/her domain� The most important thing that a child must be 

taught is emotional intelligence� In these uncertain times, where 

we don’t know what kind of jobs will emerge in coming few years, 

it has become more necessary than ever to learn continuously� 

We need to train their minds from early on by exposing them to 

various challenges and help them overcome, building mental re-

silience and balance� Also, ignite their curiosity and imagination 

so that they become capable to see beyond what is and push the 

humanity forward�

The most important thing for a country to prosper is its people� 

And what makes a person prosper after food, shelter and clothing 

is EDUCATION� The system we have in our country cuts down our 

wings and prevents us from flying� It has beaten down the most 
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important aspect of being a human, its hunger to learn, its hunger 

to explore things� Yet, after a child is born, everything is decided 

for them� Therefore, not providing them the space for exploration 

and nothing feeding their curiosity�

II. SCHOOL’S PURPOSE

Schools main purpose should be able to help students find their 

element� To help students find what inspires them and inter-

ests them� As teachers, they much be able to influence children 

through their techniques of teaching� Storytelling is the best way 

to invoke curiosity in people�

We have caste system in schools too� Not giving much impor-

tance to subjects of humanities and commerce, and sports� They 

just obsess over doctors and engineers� India produces more engi-

neers than America and china combined, still hasn’t managed to 

won a Nobel prize in science since independence�

Students who fall prey to school system continue to pay the 

price for the rest of their lives� Its heart-wrenching to believe how 

many students commit suicide every year because of low scores 

in exams� What makes them believe their exam scores are more 

important than their life?

The system that we’re still using up to this age was created for 

the people in industrial age, where the real aim of the school was 

to manufacture workers� But today, it’s irrelevant� With informa-

tion at our fingertips, schools need to be a place for exploration 

and experimentation, with teachers only guiding them� We need 

to put little less focus on what has already been done, and more 

on what can be done and how can it be improved?

We need to teach values� We need to train their minds to think� 

To be able to critically think on different matters and reach to a 

conclusion�

Someone said that illiterate of the 21st century will not be those 
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who cannot read and write, but those who cannot learn, unlearn 

and relearn� But people lose the enthusiasm to learn new things 

at later stages and find it difficult to shed their old ways� Hence, 

they are unable to change themselves with time and find them-

selves frustrated and stuck�

Staying in a rigid structure for more than 20 years, makes one 

loses the ability to think for oneself, and acts just like any other 

person�

Humans are emotional beings� Everything starts and ends with 

emotion� But if they are not controlled, they can be quite destruc-

tive� Emotions are what moves people to take up the challenging 

task or to give up on it�

Schools need to teach essential life skills to help them operate 

better in life� How to handle relationships? How to deal with pa-

rental, peer and societal pressure? And so on�

III. MINDFUL PRACTICES

We must encourage them to do mindful practices like meditation 

and yoga� It calms down our mind to think better and clearer and 

helps us in making better decisions� 

IV. A CAUSE

Humans need a cause to do anything� And children are never told 

why they are taught what they are taught� And the reason that 

most people receive is, to fill stomachs and pay bills� There is no 

space for questioning� Just straight up orders�

Reasons push people to do great things that nothing else can� 

In school we’re taught all the outdated stuff that we never use� 

Students are forced into attending classes by keeping compulsory 

75% attendance to be able to appear for exams� All these structure 

makes a student lose joy in learning�
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V. TIME MANAGEMENT

We need to teach them the limitedness of time and how to man-

age time effectively� Time is the most important resource that we 

won’t ever get back� Yet, students never learn and take time for 

granted in their most crucial period of their lives�

VI. REAL EDUCATION

India needs to change its perspective towards education� Most 

people see it as a transaction, that’ll help them to pay their bills in 

the future� Students approach towards education as a chore�

We make everyone study the same thing in the same way at 

the same amount of time� Schools need to make an effort towards 

recognising every child’s needs and interests and work according-

ly� For this, we would need teachers, who genuinely aim to help 

children guide their way, and brings out their latent potential�  

Teachers who are passionate about what they do and take pride 

in it, and not think of it as a form of stable income job� Because 

children notice everything�

True education gives you the ability to lead a better life for 

yourself and for others� More importantly, it lets us serve other 

people, which in turn, serves us as well�

VII. AI AND AUTOMATION

In the age of internet and AI, we need to prepare our students 

with becoming less mechanical and more human-like� In the com-

ing decades, all the mechanical jobs that’s repetitive would be tak-

en away by the robots as it has already started to show signs of it� 

Therefore, we need to prepare them in such a manner that makes 

them better equipped to anticipate future changes in the world, 

and help them take actions accordingly�  We need to make the 
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curriculum practical-based including case studies� As, knowledge 

unapplied is not retained by the brain�

VIII. CREATIVITY HAS NO RULES

We direct our children’s lives with a huge set of rules� At home and 

in school� From the time they go to kindergarten till their mid-20s� 

All the while killing their enthusiasm and passion towards life� We 

drag them into a pathetic system where their curiosity and imag-

ination remains unused, which continues to diminish as they age� 

And until they realise, what was being done to them, it seems too 

late to change anything� The enthusiasm is lost and in its place 

laziness and boredom takes place�

IX. SELF-RELIANCE

Indian kids need to learn self-reliance� The culture here is such 

that it makes a student complacent� And how parents do every-

thing for them without ever giving them the responsibility to do 

anything on their own� They want their kids to have a 50,000 per 

month job straight up without allowing them to do any other ‘me-

nial’ jobs� So, even at 25, children don’t feel ashamed of asking 

money from their parents� They are still dependent on their par-

ents for their privileges and comfort� And they are dependent on 

industry to give them jobs� They go through the structured path 

that is laid out for them, having exerted no effort of themselves 

and continue to depend on it� And life gets hard for them when 

they get on their two feet� 

No government or school would ever make a great person� 

Someone who changes the course of the world� It could only help 

them in certain areas, but not as a whole� So they need to learn to 

teach and lead themselves which helps them move forward and 

consequently, the society� Children need to learn to take respon-
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sibility for their own lives and not giving up the control to school 

or the market�

They need to learn how to make better use of the resources that 

is available to them today, which weren’t available to people three 

decades ago� Internet being the greatest of all�

In this fast-pace, ever-changing world, where there’s no certain-

ty as to how the next 10 years will be, it’s time that we start teach-

ing our kids the kind of stuff that won’t ever go obsolete� 

No matter what time they’ll be living in, human assets will al-

ways help humanity move forward�

Human assets like curiosity, imagination, passion, decisiveness, 

etc� These are the ultimate resources, when used in an effective 

manner, will continue to light our paths� Hence, we need to train 

children to make use of these resources which never gets depleted 

and will be forever at their disposal�

To conclude, if we take care of our children’s education and de-

velop their minds, then a prosperous nation would take care of 

itself�
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BOON OR BANE?

Dt. Srushti Bothra

Getting a girl married as soon as possible has been the part of In-

dian mentality for quite a long time� According to people, daugh-

ter is just a guest in the house where she is born and her real 

home is that of her husband�

In Hindus, they say, after kanyadaan  (a ritual taking place 

during wedding, where bride’s father/ guardian do the ritual of 

literally donating their daughter to groom’s family) a girl has 

dedicate her life to in-laws & that is the place where her funeral 

should happen� i�e� indirectly she’s denied re-entry to live in par-

ent’s house to live if anything goes wrong�

In old days, people used to gift living essentials, jewellery and 

money during wedding to ensure girl’s financial safety� The Brit-

ishers made it compulsory during their period of ruling India & 

the Dowry System was established� The Britishers left in 1947 but 

left this system which turned out to be curse�

In 1955, a 13 year old girl, Kamla was getting married in small 

village of Rajasthan� This was the period when people were so 

desperate to get rid of their Daughter’s responsibility, they never 

waited for her to grow up� Marriages used to be arranged one 

and detailed background check was never done of groom’s fami-

ly� Kamla’s likes, dislikes, passion and ambitions were nowhere to 

be considered� She was married off & parted ways with parent’s 

home taking some gifts like clothes, jewellery & a cattle� She was 
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already advised and trained to do seva of everyone by her moth-

er� Because of never going to school and not knowing anything 

about world outside her house, Kamla was not aware she had 

fundamental rights� The rights which were provided by Indian 

Constitution to people of India� She never knew she had right to 

equality so she allowed people of her husband’s house to treat her 

like slave� When financial crisis happened, she was tortured and 

asked to get more money from father’s house� When she could not 

get, she was abused mentally� But she said nothing, just tolerated� 

It did not go well with in laws and she was beaten� She ran to her 

parent’s house� But she was made to go back� Her return would 

bring shame to them� Realising she is of no use, she was burnt 

alive� No one could save her or avenge her death� Thousands of 

Kamlas used to die of torture every year for Dowry�

In 1961, Dowry Prohibition Act was passed� But it did not do 

much help to women� The dowry was still taken under name of 

gifts & presents� In 1983, section 498 A was brought into the IPC� 

The trends had changed a lot� Girls were getting educated� Men 

having government jobs were in demand as most eligible bache-

lors� Parents were more considerate towards securing their daugh-

ter’s future by getting her married to any of the Government ser-

vants�

In 1986 Sujata had just turned 21 and was in final year of 

B�Com� Her parents were already enrolling her name in various 

marriage bureaus� Sujata was a city girl and optimistic of becom-

ing a working woman post marriage� Soon they got a match and 

meeting was fixed with Anil’s family� Anil was raised to be mum-

ma’s boy and his mother was literally bidding on him for highest 

value of gifts (dowry)� Anil’s education and open minded attitude 

was enough to convince Sujata’s parents that he will take care of 

Sujata’s dreams and ambitions� Moreover, they were gifting Sujata 

everything that was demanded� Here is where all went wrong� It 

turned out all that in-laws cared was about money and free ser-

vant for lifetime� Sujata was tortured on and off for little things� 
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But Sujata was well educated, knew her rights well and was coura-

geous� She lodged complaint against the new family and showed 

them she was not powerless� Many families who did same to their 

daughter in laws learnt their lessons during the course of time� 

The constitution and law had empowered the Daughters of India� 

More and more of them were becoming courageous and people 

had started fearing ill treating bahu of the house�

Fast forward in 2010� Riya was getting married to love of her 

life� Her boyfriend was from an average, conservative family� His 

parents were very decent and had no materialistic expectations 

from Bride’s family� They just wanted a daughter who would love 

the family as her own and take care of family values� Riya wanted 

to have free life� Her in-laws were like obstacle for her� She did not 

want their love nor she wanted to keep them happy by following 

family traditions� She was feeling suffocated under one roof with 

them� She was explained financial situation was not good enough 

to buy separate house� Then she demanded exotic honeymoon 

package� All used to try and explain her that was not possible� 

It turned into small argument and Riya was done tolerating her 

in-laws� She lost her cool, went to police station and lodged fake 

complaint under IPC 498A� She also stated they are asking for 

dowry if she wants to go for a honeymoon� Her husband and his 

parents were thrown in jail� The recording of small part of argu-

ment happened over honeymoon demands was what she showed 

to prove how she was mentally tortured� She later withdrew the 

case saying she forgave everyone� But he and his family had al-

ways to live in fear of not upsetting her or raising voice even if 

she did anything� They were seen by hatred by society for tortur-

ing daughter in law in modern times� He could not even ask for 

divorce since he did not have capacity to provide her alimony ac-

cording to her lifestyle�

So my question is, was this provision in constitution a boon or 

bane???

Of course it was boon for women who suffer under oppressive 
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and sick minded families� But today’s smart generation of women 

have been misusing it a lot� Even if laws are stricter and investi-

gation is done in detail, people who are unable to complete de-

mand have to fear woman’s access to powers provided to her by 

constitution� I am not saying all women do this� But those who 

do, must stop� Not only for saving Husband and his family, but for 

your sisters�

There are still places in our country where women need IPC 

498A to protect themselves� Where dowry is still not prohibited by 

the people� If you will misuse it to such an extent that government 

feels need to amend or abolish it, our powerless sisters will have 

to live and die miserably�
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GENDER EQUALITY AND 
VIOLENCE AGAINST WOMEN

Kriti Jain1

I. ABSTRACT 

Gender equality is a human right, guaranteed by our constitution 

also but our world faces a persistent gap in access to opportuni-

ties and decision making power for men and women� Women are 

facing problems and are ill-treated, they are oppressed and sub-

jugated by the misogynists� Women have less opportunities, that 

can be access to basic education, safety risks, better health� Both 

gender encounters violence but the majorly of women are the vic-

tims of this violence� These unusual acts are committed by men as 

a result of the long-standing gender inequalities� In this article his-

torical development, measures for protection of violence against 

of women, constitutional guarantee concerning gender equality 

and women’s rights will be studied� It aims to illuminate the status 

of women in the public eye disregarding her exceptional commit-

ment� To defeat these discussions, there is a need for strengthen-

ing legitimate, social, financial and political aspects of equality�

Introduction 

1  Kritijain.capricorn@gmail.com, Delhi Metropolitan Education, Noida, BA�LLB (Hons) Course, 4th Year
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The relationship between equality and violence against women 

is complex� Difference in gender roles and behaviour often create 

inequalities whereby one gender becomes advantageous over the 

other group� Providing women with equal access to health care, 

education, work, will help to fuel sustainable economies and it 

will also benefit the societies and humanity at large� 

UNICEF2 says gender equality “means that both the gender 

should, enjoy the same rights, opportunities and protections� It 

does not require that women and men be the same, or that they 

be treated exactly alike� Regardless of different enactments, laws, 

and judgments by the Supreme Court ensuring the enthusiasm of 

females the status of women in many countries is still the same� 

II. HISTORICAL DEVELOPMENT

Violence against women has a long traced history in human com-

munity� Their position of women has been deteriorated early in 

ancient period� Despite of enactments, judgments and many  laws 

made by the Indian judiciary ensuring the enthusiasm of wom-

en for their protection�3 The poor status of women has not been 

improved regardless she faces a wide range of abominations and 

legal executive to some degree neglects to give regard to women 

in the public eye� 

Indian men’s attitude towards violence against women showed 

similar contradictions till date though they were aware of the leg-

islation against the gender-based violence also Indian domestic 

laws which were passed in 2005� UN first decided to commemo-

rate International Women’s Day� Indeed, even the General Assem-

bly of United Nations 4acknowledged that Oppression against 

women, denying or constraining as it does their fairness of rights 
2  Achieve gender equality and empower all Women and Girls, Sustainable Development Goals, https://
www�un�org/sustainabledevelopment/gender-equality/
3  Ajay Verma, Achieving gender equality in India: what works and what doesn’t, The Conversation, https://
theconversation�com/achieving-gender-equality-in-india-what-works-and-what-doesnt-67189
See also, Gillian Gaynair, Gender Equality: Indian men’s attitude complex, International Center for Research 
on Women,( 1st November, 2011), https://www�icrw�org/news/gender-equality-indian-mens-attitudes-
complex/
4  Violence against women, World Health Organisation, (29th November, 2017), https://www�who�int/news-
room/fact-sheets/detail/violence-against-women
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with men, establishes an offense against human nobility� 

III. INDIAN SCENARIO

Generally, one in three women used to experience either intimate 

partner or non-partner sexual violence during their lifetime, it’s 

ongoing practices may include Intimate partner violence, female 

genital mutilation, early and pressured marriages and sexual and 

gender-based violence� 

The National Family Health Survey5 showed up that 30 percent 

women in India during the age of 15-49 faced physical violence� 

In India average rate of reported rape cases is nearly  6�3 

per 100,000 of the population� Some of the indicators of gen-

der-based violence6 can be encountered as the legal frameworks 

in place to promote, enforce and monitor equality and nondis-

crimination based on gender� 

IV. GLOBAL ISSUES

Globally, seven percent of women have been sexually assaulted 

by someone other than a partner�  Around 38 percent of mur-

ders of women are committed by an intimate partner� Even, in 

some countries, violence against women is estimated to cost coun-

tries up to 3�7 percent of their GDP that can be said as more than 

double of what most governments spend on education� 

Women’s entrustment is a critical aspect of achieving gender 

equality� It includes increasing a woman’s decision-making power, 

her approach to opportunities and resources, power and control 

over her own life, etc�� Scandinavian countries like Iceland, Nor-

way, Finland, and Sweden are leading in the world towards their 

progress in closing the gender gap� Most of the gender gaps are 

5  Neha Chauhan, How gender based violence Continues to rise, Sicialstory, (17 September 2019),  https://
yourstory�com/socialstory/2019/09/gender-violence-india 
See also, The Protection of women from The Domestic Violence Act, section 498A
6  Shamika Ravi and Nirupama Jayaraman, Gender issues in India: amalgamation of research  (10th 
March, 2017), https://www�brookings�edu/research/gender-issues-in-india-an-amalgamation-of-research/
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encountered primarily within the Middle East, Africa, and South 

Asia� Although, many countries in these regions, including South 

Africa, and Sri Lanka outrank the United States in gender equality�

V. GOVERNMENT SCHEMES AS BUILDING 

BLOCK OF VIOLENCE AGAINST WOMEN 

India has come acrossed numerous international human rights 

instruments, together with the International Covenant on Civil 

and Political Rights, Economic, the Convention on the Elimina-

tion of All Forms of Discrimination against Women� Recently, in 
7landmark case of decriminalizing homosexual relationships un-

der section 377 with the implementation of HIV/AIDS Act came 

as an enormous relief to the LGBTQIA communities� Recent cases 

of violence against women just like the Kathua rape case8 have 

also led to legislative changes� 

There are not any shortage of laws and policies in various as-

pects of GBV that compasses from the traditional Dowry Prohibi-

tion Act 1961, Amendments to the Indian Penal Code, 1862 (1986)� 

Education for prevention in partnership with the world associa-

tion of women guides scouts (WAGGGS)9 in UN has developed 

a worldwide non-formal education curriculum to stop and end 

violence against women� 

7 https://yourstory�com/socialstory/2019/09/gender-violence-india?utm_pageloadtype=scroll
See also, Gender-Based Violence, Violence Against Women and Girls
(25th September, 2019), https://www�worldbank�org/en/topic/socialdevelopment/brief/violence-against-
women-and-girls
8  Mohd�Akhtar v State of Jammu & Kashmir, WP(Crl�)85/2018, WP(Crl�)86/2018
9 Focusing on prevention to stop the violence, Un women https://www�unwomen�org/en/what-we-do/
ending-violence-against-women/prevention
See also, Supra Note 5� 
See also, E� P� Royappa v� State of Tamil Nadu, A�I�R� 1974 S�C� 555 (strict nexus test abandoned in favor of 
broader arbitrariness test for purpose of determining discriminatory classifications under article 14); Shri 
Ram Krishna Dalmia v� Shri Justice S� R� Tendolkar, (1959) S�C�R� 279 (classifications valid for purposes of 
article 14 if based on reasonable or permissible grounds)�



INDIA’S CONSTITUTIONAL TRANSFORMATION IN 21ST CENTURY104

VI. GENDER EQUALITY- A CONSTITUTIONAL 

COMPULSION 

The principle of equality has been embodied in our constitution 

as a symbol to denote the laws which are made for the citizen to 

possess the facility of this democratic India� The Indian Constitu-

tion gives us the privilege to cast a ballot similarly paying little 

mind to sex with dissimilar to numerous dynamic western nations 

where ladies needed to fight against to get this right� 

Among these fundamental rights, there is a right to equality 

granted to each citizen who protects them from discrimination 

and other gender equality issues� It discards the biasness toward 

the individuals and a right to stop the unfair treatment on the 

basis of caste, sex and religion� This is the main privilege given 

to each citizen within the society10, which is additionally being 

mentioned under Article 1411, 1512, 1613, 1714 and 2915 of the consti-

tution of India� 

In N M Thomas v State of Kerala16, the Supreme Court held that 

this preferential treatment to backward classes is reasonable and 

rational nexus with the object in view as it is valid� Other related 

cases were Chameli Singh v State of U.P�17 Gauri Shankar v Union 

of India18, Royappa v State of Tamil Nadu19. 

10  Catherine A� Mackinnon, International journal of Constitutional Law, Volume 4, Issue 2, April 2006, Page 
181-202, https://academic�oup�com/icon/article/4/2/181/722101, (1st April, 2006)
See also, Gender Equality Act, Law, 2839/2000 of September 12, 2000
11  See, Indian Constitution, article 14 
12  See, Indian Constitution, article 15
13  See, Indian Constitution, article 16
14  See, Indian Constitution, article 17
15  See, Indian Constitution, article 29
16  N M Thomas v State of Kerala, 1976 AIR 490, 1976, SCR (1) 906 
17  Chameli Singh v State of UP, 1995 Supp (6) SCR 827
18  Gauri Shankar v Union of India, 1995 AIR 55, 1994 SCC (6) 349
19  Royappa v State of Tamil Nadu, 1974 AIR 555, 1974 SCR (2) 348 
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VII. CONCLUSION

The production of new legitimate components to counter gender 

inequality describes a way to deal with women’s rights as human 

rights� These endeavors look to make existing lawful and politi-

cal establishments work for women and to grow the state’s duty 

regarding violence against women� This transformative method-

ology can be taken towards any issue, yet those working from this 

methodology have would in general spotlight most on maltreat-

ment that emerge explicitly out of sex, for example, regenerative 

rights and “domestic violations”� This is accordingly the most fer-

vently challenged area and requires that barriers be broken down 

between public and private, state and non-governmental obliga-

tions� Those attempting to change the human rights vision from 

this point of view can draw on crafted by other people who have 

extended the comprehension of human rights already� 
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DIRECTIVE PRINCIPLES OF 
STATE POLICY AND SUSTAINABLE 

DEVELOPMENT GOALS AS AN 
AGENDA FOR MODERN INDIA

Manas Agarwal

I.  ABSTRACT

Directive principles of state policy must be harmonized and im-

plemented with the Sustainable Development Goals so as to drive 

India to the path of modernization� They must be implemented 

as tools which would supplement the legislations to execute them 

in a timely manner for imparting maximum growth and stability 

and to ensure holistic development� They must be balanced ap-

propriately and must be worked out in sync with the SDGs to de-

rive maximum development and make the modernization drive 

a revolution in the hearts and minds of each and every Indian for 

the progress of the nation and the prosperity of its people� 
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II. INTRODUCTION

The makers of the Constitution of India wanted to set certain 

guidelines for the future generations to act upon for promoting 

general welfare of the masses and establish proper social order� 

The reason behind the inclusion of these guidelines was to ensure 

the existence of plans and policies whenever needed which would  

not be enforceable by the courts for their violation� Thus, they 

adopted Directive Principles of State Policy (DPSP) from the Irish 

constitution to be incorporated into the constitution of India� To-

day, there is a need for the stricter implementation of the directive 

principles of state policy along with the sustainable development 

goals to drive India towards the path of modernization�

III. DPSP AND SDGS FOR MODERNIZATION

The COVID-19 pandemic has taught people from all walks of life 

various lessons� On the policy front, we must ensure adequate 

livelihood and reduced inequalities to fulfill SDG 10 to ensure 

proper distribution of resources, especially due to the migrant cri-

sis� Equal pay for equal work as a part of the directive principles of 

state policy must be especially focused upon to provide justice to 

those stuck in the pandemic� There is also a need for a living wage 

under article 43 of the constitution of India to ensure better stan-

dard of living to the people working in industries� Cottage indus-

tries must be promoted in each and every household for financial 

stability� Humane conditions of work must be ensured and work-

ers should have a say in the management of industries� Provisions 

for maternity relief must also be maintained as per article 42 of 

the constitution� Instead of focusing on the formalization of sec-

tors, we must focus on the needs, demands and distress of the peo-

ple working in the informal sector to make their living conditions 

better for their welfare� The formal sector must relax its rules and 
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regulations for the informal sector to formalize� This would also 

assist us in achieving SDG 1 (No Poverty) , SDG 2 (Zero Hunger) 

and SDG 8 (Decent work and economic growth)� 

Also with a surge in the cases of  violence against women and 

children during the pandemic,  we must implement appropriate 

policies to protect them against exploitation, provide them the 

Right to Work, to educate and avail public assistance� We must 

also make use of Gender budgeting as a tool to make policies 

through gender lens as well as increase the efficiency of the police 

to protect law and order, recruit more female personnel in the 

police and security forces as has been done by the Indian Army 

by granting them permanent commission and must also strive to 

provide them the benefits of free legal aid at the grassroot level� 

This would enable us to achieve SDG 5 (Gender Equality)� 

At the economic front, to ensure stability appropriate funds 

must be allocated to various government schemes like Mahatma 

Gandhi National Rural Employment Guarantee Scheme (MGN-

REGS), National Rural Livelihood Mission (NRLM), MUDRA 

(Micro Unit Development and Refinance Agency Bank), Pradhan 

Mantri Awas Yojana (PMAY), Deen Dayal Upadhyaya Grameen 

Kaushalya Yojana (DDUGKY), Pradhan Mantri Gram Sadak Yoja-

na (PMGSY), Pradhan Mantri Fasal Bima Yojana (PMFBY), Prad-

han Mantri Matru Vandana Yojana (PMMVY) etc� for increasing 

production, employment and demand so as to enhance rural de-

velopment� Once the money is put in the hands of the people, 

they will increase consumption and gradually the market demand 

will be equal to market supply and the situation of market equi-

librium will arise which will lead to economic growth� Public Pri-

vate Partnership (PPP) will also be effective in achieving SDG 17 

(Partnerships for the goals) along with appropriate budgetary al-

location for rural development, agriculture and animal husband-

ry for the holistic growth of the sector� 

We must also focus on the need to promote educational and 

economic interests of all, especially the marginalized sections 
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such as scheduled castes (SCs) and scheduled tribes (STs) and 

to impart free and compulsory education to the children from 

6-14 years of age through successful implementation of the Sarva 

Shiksha Abhiyan (SSA) and SDG 4 (Quality Education)� To ensure 

their nutritional requirements and protect them from double bur-

den of malnutrition i�e� protecting them from being overweight 

or underweight, we must ensure proper implementation of Na-

tional Nutrition Mission (NNM), mid-day meal scheme, Integrat-

ed Child Development Schemes (ICDS), National Rural Health 

Mission (NRHM), etc� especially during the pandemic with the 

priceless efforts of doctors, nurses, aanganwadi works, accredited 

social health activists (ASHAs), auxillary nurse mid-wives(ANM), 

and all our helpers�

There is also a need to bring into effect SDG 16 (Peace, Justice 

and Strong Institutions) to provide a strong legal system to dis-

pense justice in minimum time and  extended it to the grassroot 

levels to ensure stability and justice in accordance to article 39A 

of the constitution� Sustainable Cities and Communities under 

SDG 11 can become a reality under the National Infrastructure 

Pipeline (NIP) recently announced by the government of India 

which will further speed up the implementation of SDG 9 (Indus-

try, Innovation and Infrastructure) with appropriate efforts from 

both public as well as the private sector�

To fulfill our Global Social Responsibility (GSR), we must curb 

our carbon footprints and focus on SDG 13 (Climate Change) 

through individual efforts and by the efforts of the stakeholders 

at all levels� Proper implementation of Kyoto protocol and Mon-

treal protocol must be ensured by all the member nations to pro-

tect our environment, forests and wildlife� We must also protect 

our monuments and sites (historic) of national and international 

importance under article 49 of the constitution of India from spo-

liation, disfigurement, removal, export, etc� 

Finally, in these times, we must focus on global cooperation 

and extend our support to the countries who need it the most for 
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protecting them from the impact of the pandemic and to foster 

stronger ties amongst them� As per article 51 of our constitution, 

we must respect and maintain international peace and security 

and encourage harmonious relations among the nations which 

has been very evident through India’s initiative to export massive 

volumes of Hydroxychloroquine (HCQ),  N-95 masks, protective 

gears for doctors, artificial labs and assisting friendly nations to 

bring back their expatriates from the covid-19 hotspots� We must 

also focus on the geopolitics behind the pandemic, especially in 

the areas such as West Asia, Latin America, North Africa and other 

parts of the world as well� Multilateral forums like BRICS, ASEAN, 

AU, EU, SAARC, BBIN, IBSA, QUAD, etc� can prove to be very vital 

for strengthening our ties with them�

IV. CONCLUSION

Directive principles of state policy are thus a very significant part 

of our constitution which helps us in framing appropriate policies 

as per the dynamics of the socio-political and economic context� 

Sustainable development goals, on the other hand, enables us to 

think from the international perspective to find solutions to the 

issues of global concern� Thus, framing policies from both per-

spectives would increase efficiency of the task� Capacity building 

and implementation of the policies with the appropriate amount 

of resources and expertise will definitely lead India to the path of 

modernization�



CHAPTER 4
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SEXUAL HARASSMENT AT 
WORKPLACE:  A SOCIO-LEGAL 

CONCERN

Soumya Mani

I. ABSTRACT

Modern women are no less than men� They are becoming a part 

of mainstream workforce in India and assuming an active role 

in the comprehensive development of the nation�  However, the 

major obstacle in the way of women employment is sexual ha-

rassment at workplaces� These incidents have a long traumatiz-

ing effect on the victim which contributes to the creation of an 

adamant, unfriendly, and intimidating working environment for 

women that discourage them from participating in work�

The author through the article has endeavored to cover an im-

portant socio-legal issue� The article has been structured under 

four heads; first is the introduction which is a brief prologue to 

the article, the second part elucidates the meaning of ‘sexual ha-

rassment at workplaces’, the third discusses some landmark cases 

related to the topic and the fourth is the conclusion which is the 

concise crux of the analysis of the author� 
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II. INTRODUCTION

Sexual Harassment at workplaces is a major concern of women 

safety� Nonetheless most of women work now; sexual harassment 

is indeed an obstacle that continually deters them from working� 

It is not merely an atrocious crime against women but also a gross 

infringement of their fundamental rights protected under Part III 

of the Constitution� 

The Preamble of our Constitution incorporates the expression 

“Equality of Status and Opportunity” which must be construed in 

harmonization with Articles 14 and 15 (Right to Equality), Article 

19(1)(g) (Right to practice any profession or to carry on any oc-

cupation, trade or business) and also Article 21 (Right to Life and 

Personal Liberty) which entails the Right to Livelihood and Right 

to Dignified Life, under Part III of the Constitution� These rights 

when interpreted together, imply that a safe workplace is a wom-

en’s constitutional right and its intrusion is a crude curtail of this 

right, inevitably leading to grave injustice being done�

The Supreme Court for the first time in the case of Vishakha 

v. State of Rajasthan, acknowledged Sexual Harassment at work-

places as an offense� The Court holding it as a coarse abuse of fun-

damental rights, laid down certain guidelines called the ‘Vishakha 

Guidelines’ and thus, stressed the need for a law on the same� 

These guidelines, subsequently, worked as the founding stones for 

the enactment of The Sexual Harassment at Workplace (Preven-

tion, Prohibition and Redressal) Act, 2013� The Act provides for 

prevention, prohibition and redressal of matters related to sexual 

harassment of women at workplaces� The core reason underlying 

the act is to protect women’s right to gender equality, liberty, and 

moreover, equality in their working conditions� 

Other than this, there are some other provisions also intend-

ing to shield the dignity of a female employee at the workplace� 

Sections 354, 375, 509 of IPC1 cover the act of sexual harassment 

1  Indian Penal Code, 1860�
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caused to any woman2� Another act of legislature that strives to 

prohibit sexual harassment is the Indecent Representation of 

Women (Prohibition), Act 19863, which renders the person liable 

for any kind of indecent behavior4� These laws assure them that 

their voice will be heard and the needful action would be taken 

against the accused�

III. MEANING OF SEXUAL HARASSMENT:

The Sexual Harassment at Workplace (Prevention, Prohibition 

and Redressal) Act, 2013, defines Sexual Harassment as, “Sexual 

Harassment” includes any one or more of the following unwelcome 

acts or behavior (whether directly or by implication), namely: 

1� Physical contact or advances;  

2� A demand or request for sexual favors; 

3� Making sexually colored remarks; 

4� Showing pornography; 

5� Any other unwelcome physical, verbal or non-verbal con-

duct of a sexual nature5�

The Delhi High Court in Shanta Kumar v. CSIR held that 

«undoubtedly, physical contact or advances would constitute 

sexual harassment provided such physical contact is a part of 

the sexually determined behavior� ���a physical contact which has 

no undertone of a sexual nature and is not occasioned by the 

gender of the complainant may not necessarily amount to sexual 

harassment�6 Lately, it has been held that7 “sexual harassment is 

2  Sexual Harassment at Workplace in India, HELPLINE LAW LEGAL SOLUTIONS WORLDWIDE (July 12, 
2020 1:32 PM) http://www�helplinelaw�com/employment-criminal-and-labour/SHWI/sexual-harassment-at-
workplace-in-india�html�
3  Indecent Representation of Women (Prohibition), Act 1986 Act No� 60 of 1986 (India)
4  Anshul Arbaz, Sexual Harassment at Workplace, LEGAL SERVICE INDIA�COM (July 12, 2020, 1:33 PM) 
http://www�legalservicesindia�com/article/716/Sexual-Harassment-at-Workplace�html#:~:text=According%20
to%20the%20law%20in,14%20and%20article%2021%20respectively�&text=Section%20354%20deals%20
with%20assault,Section%20376%20deals%20with%20rape�
5  The Sexual Harassment at Workplace (Prevention, Prohibition and Redressal) Act, 2013, Sec� 2(n)�
6  Shanta Kumar v� CSIR , 2017 SCC Online Del 11327�
7  Apparel Export Promotion Council v� A�K� Chopra, (1997) I�V�A�D� Delhi 646; 68 (1997) D�L�T� 303; (1997)  
42 D�R�J� 526�
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gender discrimination against women and any act or attempt of 

molestation by a superior will constitute sexual harassment”8� 

IV. JUDICIAL RESPONSE TOWARDS SEXUAL 

HARASSMENT AT WORKPLACES:

The Supreme Court in Vishakha v. State of Rajasthan case9, 

for the first time, recognized Sexual Harassment at workplaces 

and acknowledged it as a human rights violation� In this case, the 

Court defined ‘Sexual Harassment’ and laid down guidelines for 

checking sexual harassment at workplaces known as “Vishakha 

Guidelines”10 to ensure that the fundamental right of women of 

a safe workplace is protected� The Court in its guidelines high-

lighted the role of employers to ensure a safe working place to 

women employees� The Court, thus, paved the way for enactment 

of legislation on the issue� After the Vishakha case, people started 

talking about it blatantly, and consequentially, series of cases were 

filed ranging from implementation of the guidelines to technical 

aspects11� 

In the case of  Medha Kotwal Lele & Ors. v. Union of India & 

Ors., the Apex Court observed that “the implementation of the 

Vishakha Guidelines has to be not only in form but also in sub-

stance and spirit to make available a safe and secure environment 

for women at workplace in every aspect, thereby enabling work-

ing women to work with dignity, decency and due respect�” The 

Court further observed that in case of a non-compliance of the 

Vishakha Guidelines, it would be open to the aggrieved persons 

to approach the respective High Courts�12

8  Anshul Arbaz, Sexual Harassment at Workplace, LEGAL SERVICE INDIA�COM (July 12, 2020 1:34 PM) 
http://www�legalservicesindia�com/article/716/Sexual-Harassment-at-Workplace�html#:~:text=According%20
to%20the%20law%20in,14%20and%20article%2021%20respectively�&text=Section%20354%20deals%20
with%20assault,Section%20376%20deals%20with%20rape�
9  Vishakha v� State of Rajasthan, (1997) 6 S�C�C� 241: A�I�R� 1997 S�C� 3011�
10  India’s Law on Prevention of Sexual Harassment at the Workplace, NISHITH  DESAI ASSOCIATES, Nov� 2019, 
at 2�
11  Diva Devarsha, Implementation of Vishakha Guidelines: Post Vishakha Judgment, IJLPP (2014-15) Vol�1�1, at 
109 MANUPATRA (June 19, 2020 1:10 AM) http://docs�manupatra�in/newsline/articles/Upload/4CB946FF-
8CD7-45CB-B0A6-40495E8056E3�1-i_service�pdf�
12  Medha Kotwal Lele & Ors� V� Union of India & Ors�, (1997) 6 S�C�C� 241�
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The Bombay High Court in Vidya Akhave v� Union of India and 

Ors�, ruled that the Court would not intervene with an order of 

penalty passed by the Internal Complaints Committee concern-

ing a sexual harassment complaint unless the order is unusually 

disproportionate13� 

The Madras High Court in the case of Srinivas Rajan v. Direc-

tor of Matriculation Schools office of Directorate of Matricu-

lation Schools, DPI Complex, Chennai observed that the guide-

lines in the Vishaka verdict not only dealt with women employees 

but also with sexual harassment faced by the third party or outsid-

ers and the employer must take reasonable action14� 

V. CONCLUSION

India is a democratic country� All citizens have the fundamental 

right to equality, right to live with dignity, and right to choose 

profession of one’s own choice under the Constitution� But sexual 

harassment is an awful crime which is not only discriminatory 

but violates all these rights of a woman� 

The role of the judiciary has been laudable in this context� There 

was no law on this subject until it was recognized by the judicia-

ry as a violation of fundamental rights� The judiciary through its 

mandates explicated every facet correlated to it and highlighted 

the need for a law to prevent it� 

It is worth-mentioning that there are sufficient laws in India 

for prevention, prohibition and redressal of sexual harassment 

matters but what lacks is awareness, therefore firstly awareness 

needs to be increased among the people that the laws are for their 

protection and benefit, so they need not fear about it rather they 

should articulate vociferously about any such disgraceful incident 

happening with them� In the second place, what needs to be reg-

ulated is effective implementation� These two things would not 
13  Vidya Akhave v� Union of India and Ors� , A�I�R� 2013 S�C� 93 (4)�
14  Srininvas Rajan v� Director of Matriculation Schools office of Directorate of Matriculation Schools, DPI 
Complex, Chennai, W�P� No� 2116 of 2011(India)�
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only help in creating an environment where women can speak up 

freely about their grievances without fear but also in developing 

confidence among them that nothing is going to happen to them 

and that they are safe� 

In the era where women are becoming active part in the ad-

vancement of the nation, it is the need that the male employees 

should be made gender-sensitive� It’s high time that employers 

take affirmative steps in adopting zero-tolerance towards sexual 

harassment at their workplaces and ensure that the complaint is 

probed swiftly and confidentially without being trapped in any 

preconceived notion or prejudice� And the foremost, change in the 

outlook of people is very imperative for implementing any law in 

the society for women� This change cannot take place at once but 

it has to be done� Sexual harassment at workplaces needs to be 

curbed at all the levels to diminish or eradicate glitches caused by 

this detrimental transgression and ensure a healthy, friendly and 

positive working environment to women�
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RIGHT TO INFORMATION V/S 
RIGHT TO PRIVACY

Amol Verma

I. ABSTRACT

Right to Privacy mean the right to be let alone; the right of a 

person to be free from any unwarranted publicity; the right to 

live without any unwarranted interference by the public in mat-

ters with which the public is not necessarily concerned� On the 

other hand, Right to Information is founded on the premise that 

citizens have the basic human right to solicit information from 

government bodies�  The right to privacy and the right to infor-

mation are complementary rights and thus are considered as the 

two sides of the same coin� As majority of the nations have incor-

porated both the rights in their legal systems, there is no dearth of 

debates surrounding the contrasting nature of the two rights� The 

author attempts to make a critique of the nature of the two rights�
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II. INTRODUCTION

The Indian constitution does not expressly recognize the right 

to privacy� But after the case of Kharak Singh v� State of U�P1 the 

Supreme Court for the first time recognized the right to privacy 

which is implicit in the Constitution under Article 21� The Court 

observed that the right to privacy is an integral part of article 21, 

but without any clear cut laws, it still remains in the gray area� 

The view was based on the point that the infringement of a fun-

damental right must be both direct as well as tangible that the 

freedom guaranteed u/a 19(1)(a)- a right to freedom of speech 

and expression was not violated by a watch being kept over the 

movement of the suspect�

III. ATTEMPTS BY THE JUDICIARY IN 

BALANCING THE TWO RIGHTS 

In Mr� X v� Hospital Z2, it was stated that where there is a conflict 

between two fundamental rights, as in the instant case, namely, 

the appellant’s right to privacy as a part of right to life and other 

person’s right to lead a healthy life which is her fundamental right 

under article 21, the right which would advance the public moral-

ity or public interest, would alone be considered through the pro-

cess of Court, for the reason that moral consideration cannot be 

kept at bay and judges are not expected to sit as silent structures 

of clay as in Hail, known as Courtroom but have to be sensitive, 

“in the sense that they must keep their fingers firmly upon the 

pulse of the accepted morality of the day”�

Setting forth grievances over the frivolous use of the RTI Act, 

the then Prime Minister Manmohan Singh stated that “there is a 

fine balance which needs to be established between right to in-

formation and the right to privacy, which stems out of the funda-

1  Kharak Singh v� State of UP, 1963 AIR 1295�
2  Mr� X v� Hospital Z, AIR 2003 SC 664�
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mental right of life and liberty�3 

Recently in one of the most landmark case, Ratan Tata went to 

the Supreme Court against the publication of the intercepts of his 

conversation with Neera Radia who handles the corporate com-

munication for the group� Tata holds that as Radia’s phones were 

tapped by government authorities especially for investigating a 

possible offence the recorded conversations should have been 

used for that purpose alone� 

Ratan Tata submitted his petition before the Apex Court ask-

ing to safeguard his right to privacy� But provided that freedom 

of information laws have at their core the purpose of disclosure, 

exemptions are strictly formulated, and it has been said that the 

public right to know should supersede unless disclosure would 

publicize intimate details of a highly personal nature� The Radia 

tapes published the public information, but not personal life of 

Tata� 

These conversations would be made available to every citizen 

of the nation under the RTI Act because the only objection that 

one could raise would be on the ground of 8(j) of RTI Act which 

says-information which is personal information, the disclosure of 

which has no relationship to any public activity on interest� It also 

states “or which would cause unwarranted intrusion of the priva-

cy of the individual unless the public authority is satisfied, unless 

the information officer is satisfied that the greater public interest 

justifies the revelation of such an information�”

In that case a preliminary question that should be asked is that 

whether Tata’s conversations would be made available through 

an RTI application, or whether his conversations would fall under 

the exemption of personal information found in section 8(j)� It is 

interesting to note the structure of this exemption� By the use of 

word “or” the legislation suggests that unwarranted invasion of 

individual privacy may trigger the exemption, even if the informa-

3 RTI Act can’t violate personal privacy, says PM Manmohan Singh, The economic Times (Mar� 28, 2020, 2:00 
PM), https://economictimes�indiatimes�com/news/politics-and-nation/rti-act-cant-violate-personal-privacy-
says-pm-manmohan-singh/articleshow/16791054�cms?from=mdr�
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tion has a relationship to public activity or interest� However, the 

added caveat mentions that the greater public interest could very 

well justify the production of even purely private information�

By the use of the word “or” the legislation suggests that unwar-

ranted invasion of individual privacy may trigger the exemption, 

even if the information has a relationship to public activity or 

interest� But the added caveat says that the larger public interest 

could justify the release of even purely private information� In 

addition, what can be termed as “personal” information, has not 

been specified in the legislation�

However, according to the various legal scholars, the Supreme 

Court of India is well within its rights to allow disclosure of con-

versation details between Ratan Tata and Nira Radia�4

IV. COMPLEMENTARY RIGHTS AND NOT 

CONTRADICTORY RIGHTS

The RTI and the Right to Privacy are said to be the two sides of 

the same coin� These two rights protect individuals and call for 

more accountability on the part of the government� The Right to 

Information (RTI) and the Right to Privacy are both significant 

rights in the age of modern information technology� For the ma-

jority of the time these two rights complement each other but 

there is seemingly a conflict between these two essential human 

rights� Here arises the obligation of the government to address 

the conflicting situation when these two rights overlap each oth-

er and adapt mechanisms in order to strike a cordial balance be-

tween them� 

4  Elonnai Hickok, Should Ratan Tata be afforded the right to privacy?, The cenTre for inTerneT and socieTy 
(Mar� 28, 2020, 2:16 PM), https://cis-india�org/internet-governance/blog/privacy/privacy-ratantata� 
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V. STRIVING FOR A CORDIAL BALANCE 

BETWEEN THE TWO RIGHTS: SUGGESTIONS 

AND RECOMMENDATIONS

1. Information relating to third party: the problem is that 

the public authorities straightaway rejects a request in writ-

ing seeking information relating to the third party without 

even obtaining the consent of third party� There may be a 

situation where the third party may be willing to give in-

formation� In such cases, it will be reasonable if the public 

authorities seek the consent of the concerned third party 

before giving away his/her information�

2. Information pertaining to elected officials: it is a well 

known fact that individuals perceive that the information 

relating to high ranked public officials and elected officials 

is less restricted even when the information is of their per-

sonal lives�

3. Lack of due diligence: Proper diligence and caution will 

ensure that the access to information and data protection 

laws strike a cordial balance� Appropriate institutional 

structures will help in ensuring that both the RTI and the 

Right to Privacy work together in a way that is harmonious� 
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RIGHT TO QUALITY EDUCATION IN 
PERSPECTIVE OF FUNDAMENTAL 

RIGHT TO FREE AND COMPULSORY 
EDUCATION

Anjali Kumari

I. INTRODUCTION 

In 21st century education has been a tool which is the most import-

ant mechanism for the advancement of human beings in today’s 

society� Education is now being visioned as a human right and an 

instrument of social change towards development of future gen-

eration� Universal Declaration of Human Rights 1948 by way of 

Article 26(1) lays down that everyone has the right to education� 

Education shall be free, at least in the elementary and fundamen-

tal stages� Thus, UN recommendation has been re-enforced in the 

provisions of the Right of Children to Free and Compulsory Edu-

cation (RTE) Act 2009, which came into effect as on 1st April 2010�

Today education is a fundamental right of all human beings� 

Education is free from legal, social, or political restrictions, today 

the human beings from all the social evils presents in society� Ed-

ucation is the main cause of the social change� Education is the 
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basis for development and empowerment of every nation� The 

quality education and fundamental right to free and compulsory 

education both are fundamental right for all, and essential en-

abler for the achievement of other rights� Ever child have right to 

get Quality Education and free and compulsory Education� Educa-

tion is a only weapon to change the World�

The Right to Education has been universally recognized since 

the Universal Declaration of Human Rights and various Interna-

tional Conventions, National Constitutions� The enacted Right of 

Children to Free and Compulsory Education Act, 2009 is a mile-

stone in the field of educating millions of children, who are un-

able to reach the schools due to poverty and illiteracy of parents�

II. CONSTITUTIONAL PROVISION, 

REGARDING, RIGHT TO EDUCATION IN 

INDIA

Education is the most potent mechanism for the advancement of 

human beings� It enlarges, enriches and improves the individual’s 

image of the future� The founding fathers of the nation recogniz-

ing the importance and significance of right to education made it 

a constitutional goal, and placed the same under the constitution 

of India� 

The commitment enshrined in the preamble and various arti-

cles of the constitution� 

• Article 15(3) enables the state to make special provisions� 

• Article 21A deals with Right to Education�

• Article 24 prohibits employment of children below the age 

of 14 years in hazardous jobs�

• Article 39(f) recommends the protection of childhood 

again exploitation and moral and material abandonment� 

The founding fathers made these safeguards to protect in-

terest of the weaker sections of the society� 
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• Article 45 directs the state to provide free and compulsory 

education to all the children under the age of 14 years� 

Further, Article 46 declares that state shall promote with spe-

cial care the education and economic interest of the weaker sec-

tion of the people� It is important to mention here that among 

several Articles enshrined in Part IV� 

Article 45 has been given much importance as education is the 

basic necessity of the democracy� In simple words, compulsory ed-

ucation is one of the elements for stability of democracy, social 

integration and to eliminate social evils�

III. ROLE OF JUDICIAL CONTRIBUTION 

TOWARDS RIGHT TO EDUCATION 

Right to Education has been recognized as a human right to be 

protected and preserved� Its importance has also been recognized 

by the framers of the constitution under 44 of the Constitution� 

So as to convert a Right to Education into a fundamental right to 

education, the Courts in India played a vital role�

In the case of Mohan Jain vs� State of Karnataka1, which is also 

known as the ‘capitation fee case’, the Supreme Court held that 

the right to education is a fundamental right under Article 21 of 

the constitution which cannot be denied to a citizen by charging 

higher fee known as the captivation fee� The right to education 

flows from right to life�

Further, in the case of Unni Krishna vs� State of Andhra Pradesh,2 

21 the Apex court was asked to examine the correctness of the de-

cision given by the court in Mohini Jain case� The five judge bench 

by 3-2 majority partly agreed with the Mohini Jain Decision and 

held that right to education is a fundamental right under Article 

21 of the constitution as ‘it directly flows’ from right to life�

1  (1992) 3 SCC 666
2  (1993) 1 SCC 6
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In the case of Bandhuwa Mukti Morcha vs� Union of India and 

others3, it has been held that it is the solemn duty of the state 

to provide basic education to children also working in different 

industries or factories and the court directed the government to 

take such steps and evolve scheme assuring education to all chil-

dren either by the industry itself or in coordination with it� 

In another case, of TMA Pai Foundation vs� State of Karnataka4, 

the scheme formulated by the court in the case of Unni Krishnan 

was held to be an unreasonable restriction within the meaning of 

Article 19(6) of the Constitution as it resulted in revenue short-

falls making it difficult for the educational institutions�

The Apex Court also held that right of education further means 

that a citizen has a right to call upon the state to provide edu-

cational facilities within the limits of its economic capacity and 

development5� 

In connection to this, the Supreme Court in the case of State of 

Bihar and others vs� Project Uchcha Vidhya, Sikshak Sangh and oth-

ers vs� Union of India6, also observed that establishment of High 

Schools may not be a constitutional function in the sense that 

citizens of India above 14 years might not have any fundamental 

right in relation thereto, but education as a part of human devel-

opment indisputably is a human right�

Justice K� Ramaswamy and Justice Sagar Ahmad, has ob-

served7: 

“Illiteracy has many adverse efforts in a democra-

cy governed by rule of law� Educated citizen could 

meaningfully exercise his political rights, discharge 

social responsibilities satisfactorily and develop spir-

it of tolerance and reform�” 

3  (1991) 4 SCC 177
4  AIR 2003 SC 355
5  Modern School vs� Union of India, AIR 2004 SC 2236
6  2006 (2) SCC 545
7  Badhua Mukti Morcha vs� Union of India, AIR 1984 SC 802
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Compulsory education is one of the duties of the states for 

stability of democracy, social integration and to eliminate social 

evils� The Supreme Court by rightly and harmoniously construing 

the provision of Part III and IV of the Constitution has made right 

to education a basic fundamental right� 

The Government of India by Constitutional (86th Amendment) 

Act, 2002 had added a new Article 21-A which provides that, “the 

state shall provide free and compulsory education to all children 

of the age of 6 to 14 years as the state may, by law determine�”8

It is submitted that on the basis of constitutional mandate pro-

vided in Article 41, 45, 46, 21A as well as, as per the various judg-

ments’ of the Supreme Court, the Government of India has taken 

several steps to eradicate illiteracy, improvement the quality of 

education and make children back to school who left the schools 

for one or the other reasons� 

The Right of Children to free and Compulsory Education Act or 

Right to Education Act (RTE) passed by the Indian Parliamentary 

on 4th August 2009� In reality, this Act is a milestone which pro-

vides for institutional instructions so that education as a funda-

mental right spreads to all children between the age group of 6-14 

years� The Act intends to provide full time elementary education 

to every child in a formal school, which satisfies certain essential 

norms and standards� Private education institutions have to re-

serve 25% of their seats starting from Class I� Strict criteria for the 

qualification of teachers is also one of the important provisions� 

There is a requirement of a teacher student ratio of 1:30 at each of 

these schools that ought to be met within a given time frame� The 

school needs to have certain minimum facilities like adequate 

teachers, playground and infrastructure etc� The Government will 

evolve some mechanism to help marginalized schools comply 

with the provisions of the Act�

8  Constitution of India, 1950, Article 21-A
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At the government level, allocation of funds required for effec-

tive implementation of free and compulsory education as per the 

RTE Act 2009 should be estimated by the department� The alloca-

tion must be planned in different phases� There is a great need for 

coordinating with various government departments for effective 

implementation of government programmes and avoid duplica-

tion of beneficiaries, fund utilizations etc� At last but not the least, 

existing monitoring system may be streamlined and a comprehen-

sive monitoring system that looks into academics and administra-

tion should be designed to achieve the desired objectives�
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FUNDAMENTAL RIGHT TO FREE 
LEGAL AID IN INDIA

Anurag Singh

I. ABSTRACT

This article reviews the evolution of Right to Legal Aid being im-

plemented in India, role of the Supreme Court of India in the 

development of the fundamental right to free legal aid, the inter-

pretation done by the Apex Court regarding this right, exploring 

its paradigm to tackle hindrances that came along and according-

ly laying down the methodology used to remove such obstacles� 

The object behind this is to comprehend the need and necessity 

of legal aid in India, its emergence and its development since in-

dependence� 

This article sheds light upon how the Supreme Court of India 

interpreted the right to legal aid as provided under Article 14, Ar-

ticle 21 and Article 39A of the Constitution of India and other 

legislations which were construed to be inherent with right to le-

gal aid provided by the Constitution of India along with the legal 

services authorities directed by the Apex Court to ensure the right 

to legal aid to each deserving individual�
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II. INTRODUCTION

“The poor and the literate should be able to ap-

proach the courts and their ignorance and their pov-

erty should not be an impediment in the way of their 

obtaining justice from the courts�”1

-P�N� Bhagwati CJ

Legal Aid in its innate and precise sense refers to - A system of 

providing free advice about the law and practical help with legal 

matters to people who are too poor to pay for it� The framers of 

the Constitution of India had intended the Right to access free Le-

gal Aid through the Preamble which can be derived through their 

interpretation of “Justice” to be Socio-Economic and Political, and 

their deep conviction towards Equality of Status and Opportunity 

to be made available to all of the mankind�

The Right to free and compulsory legal aid has been inherited 

as a fundamental and human right across the globe as it is im-

plicitly enumerated in the preamble of Universal Declaration of 

Human Rights, 1948 and is further envisaged under Article 7, Ar-

ticle 8 and Article 10 of the Declaration� The State must therefore 

arrange to provide free legal aid to all those who cannot access 

justice due to economic and other disabilities2�

Right to free legal aid is further envisaged through Judicial 

Precedent under Right to Life and Liberty3 of Constitution incre-

menting its scope� Further, the Constitution also provides that no 

person shall be denied the right to consult, and to be defended by 

a legal practitioner of his choice4� 

The Right to Free Legal Aid has been developed through a para-

1  Pib�gov�in/newsite/mbErel�aspx?relid=118011
2  Article 39A Constitution of India, 1950
3  Article 21 Constitution of India, 1950
4  Article 22 Constitution of India, 1950
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digm of the judgements and decrees by the Apex court of the India 

following the recommendations of Justice Bhagwati Committee 

of 1949 headed by Bhagwati J�

III. ROLE OF SUPREME COURT OF INDIA

“The Supreme Court has been called upon to 

safeguard civil and minority rights and play the 

role of ‘Guardian of the Social Revolution”5�

The Constitution of India clearly mandates that it is an obliga-

tion of the State to provide free legal aid and services to the per-

son who cannot afford it� Not only it is a directorial guideline given 

by the Preamble, ensuring the socio-economic and political equal-

ity of status and opportunities, but it is also provided by various 

Articles of the Constitution� Art 39A makes it one of the duties for 

the State to provide legal aid whilst Article 21 and 22 incorporates 

the right of free legal aid as a fundamental right� Article 32(1) of 

Constitution guarantees the right to move to the Supreme Court 

of India by “appropriate proceedings” for the enforcement of the 

fundamental rights conferred by the Part III of the Constitution6� 

IV. POSITION OF RIGHT TO FREE LEGAL 

AID AS A FUNDAMENTAL RIGHT PRIOR 

TO THE CONSTITUTION (FORTY SECOND 

AMENDMENT) ACT, 1976 (BILL NO. 91 OF 1976)

The contribution of the Apex Court of India in protecting and pro-

moting free legal aid and services across the nation just after the 

Constitution was framed till the enactment of 42nd Constitut ional 

Amendments can be seen in the case of Janardhan Reddy v� State 

5  G� Austin- The Indian Constitution Cornerstone of Nation, P� 169�
6  Dr� J�N� Pandey 413 (54th Ed, 2017)
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of Hyderabad7 and Tara Singh v� State of Punjab8� 

The apex court in the aforementioned cases while taking a nar-

row and restrictive interpretation of statutory provisions giving a 

person the right to lawyer, opined that it is the duty of the accused 

to ask for a lawyer or to engage in his relations as it is a privilege 

provided to him� The Magistrate is only duty bound to provide him 

necessary opportunity required to provide such a privilege� The 

Supreme Court in its earlier days seemed relentless even in the 

case involving capital punishment the trial cannot be vitiated in 

every capital case�

V. POSITION OF RIGHT TO FREE LEGAL AID 

AS A FUNDAMENTAL RIGHT POSITION 

AFTER THE CONSTITUTION (FORTY SECOND 

AMENDMENT) ACT, 1976 (BILL NO. 91 OF 1976)

The amendment for 42nd time in the 1976 reshaped the major 

parts of the Constitution of India, 1950� This amendment, also 

known as ‘Mini Constitution’, inserted Article 39A which makes 

it obligatory for the State to provide Legal Aid and ultimately it 

led in broadening the scope of fundamental rights� The Supreme 

Court welcomed this amalgamation and went on to develop the 

right to legal aid through various judgements�

The Apex Court applied the ruling of Maneka Gandhi v� Union of 

India9 and read the Articles 142 along with Article 21 and Article 

39A, in the decided case of Madav Hayavadanroo Hoskot v� State of 

Maharashtra10�

It was in the case of Hussainara Khatoon v� State of Bihar11, the 

scope of Article 21 was broadened as it was held that Right to Life 

and Liberty incorporates The Right to Free Legal Aid and Services� 

7  AIR 1951 SC 217
8  AIR 1951 SC 411
9  AIR 1978 SC 597
10  (1978) 3 SCC 544
11  AIR 1979 SC 1369
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Bhagawati J. observed:

“Legal assistance to a poor or indigent accused who is arrested 

and put in jeopardy of his life or personal liberty is a constitu-

tional imperative mandated not only by Article 39-A but also by 

Article 14 and 21 of the Constitution� It is a necessary sine qua non 

of justice and where it is not provided, injustice is likely to result 

and undeniably, every act of injustice corrodes the foundations of 

democracy and rule of law� The rule of law is merely slogans or 

myths intended to perpetuate the domination of the rich and the 

powerful and to protect the establishment and the vested inter-

ests���It is therefore absolutely essential that legal assistance must 

be made available to prisoners in jails whether, they be under-trial 

or convicted prisoners12�”

VI. POSITION OF RIGHT TO FREE LEGAL 

AID AS A FUNDAMENTAL RIGHT POST TO 

THE ENACTMENT OF LEGAL SERVICES 

AUTHORITIES ACT (ACT NO. 39 OF 1987)

After the introduction of Lok Adalats, the justice dispensation sys-

tem of India became more proficient as conciliatory settlement 

of disputes was encouraged� Legal Services Authorities Act (Act 

No� 39 of 1987) was enacted to facilitate the Right to Free Legal 

Aid and Services to each and every person who didn’t have the 

sufficient means to afford either Pre-Litigation or Litigation Ser-

vices� The act came into force on 9th of November, 1995 after being 

amended� 

The then Chief Justice of India, R�N� Mishra, played a key im-

portant role in the enactment of the Act� This act gave a new light 

to the Right of Legal Aid as fundamental right and its evolution 

since then has been discussed below�

12  Sheela Barse v� State of Maharashtra, AIR 1983 SC 37
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In the case of Mohammed Ajmal Mohammad Amir Kasab @Abu 

Mujahid v� State of Maharashtra13, It was held that since Kasab 

hasn’t been declared to be an enemy alien by any executive or par-

liamentary authority, he should have the right to seek a counsel 

as per the provisions of Article 22� The court further stated that 

one cannot invoke or create any exceptions  to deny the right of 

any individual until and unless the authorized legal sanctioning 

authority declares that individual as an enemy alien14�

VII. CONCLUSION

Author opine that the mere existence of the free legal aid and 

services as a fundamental right exists because of the efforts of the 

prolific and efficient wisdom of the Supreme Court of India� The 

Indian Judiciary has been protecting, promoting and recognizing 

the necessity of free legal aid and services as a fundamental right 

providing access and security of justice to the poor section of the 

society as enshrined by the Preamble of the Constitution of India� 

13  (2012) 9 SCC 1
14  V�Venkatesan, Due Process ,THE HINDU ,available at  http://www.hindu.com//fline/f12602/
stories/20090130260 203300�htm
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FREEDOM OF SPEECH AND 
EXPRESSION IN 21ST CENTURY

Arzoo Pandit

I. ABSTRACT

Article 10 of the (European convention on Human Rights) and 

Human Right acts 1998� In the key case Handyside vs� UK (1976), 

the European court of Human Rights declared that: “freedom of 

speech and expression” constitutes one of the essential founda-

tion of a democratic society, it is one of the basic conditions for its 

progress and for the development of every man �In India, freedom 

of press is implied from freedom of speech and expression guar-

anteed under Article 19(1)(a) of the constitution of India� Article 

19(1)(a) says that all citizens shall have right to freedom of speech 

and expression� But this right subject to reasonable restrictions 

imposed on the expression of this right for certain purposes under 

Article 19(2)� These fundamental rights are inviolable� It establish-

es that no laws, ordinance, custom, usage or administration order 

can abridge or take away a fundamental right; and rights are bind-

ing upon both legislative and the executive� 



INDIA’S CONSTITUTIONAL TRANSFORMATION IN 21ST CENTURY136

II. INTRODUCTION

Part-3 of the Indian Constitution deals with the Fundamental 

Rights from Article 12-35� In which article 19-22 deals with differ-

ent aspects of this basic rights and this articles are backbone of 

Fundamental Rights� Article 19 of the Constitution guarantees to 

the citizens of India six fundamental freedoms� Of among such six 

fundamental freedoms in this topic we are going to discuss on ar-

ticle19 (1) (a) which is freedom of speech and expression� As some 

of these rights are only available for citizen whereas others are 

available to express ones conviction and opinion freely by word 

of mouth, writing, printing, picture or any other mode� Freedom 

of speech is bulwark of a democratic government and it attach-

es great importance to this freedom, because without freedom of 

speech appeal to reason, which is the basis of democracy, cannot 

be made� Freedom of speech opens the channels of free discus-

sion of issues and plays a crucial role in public opinion on social, 

political and economic matters�

The right to freedom of speech and expression as per the Indi-

an constitution- means right to express one’s own convictions and 

opinion freely�

III. VARIOUS FACETS OF FREEDOM OF 

SPEECH AND EXPRESSION

1� The word “freely” means freedom of a citizen to express his 

views and opinion in any conceivable means including by 

word of mouth, writing, printing, banners and signs and 

even by way of silence�

2. Right to Vote- In Union of India vs� Association for Democrat-

ic Reforms1, Supreme Court held that voter’s right to know 

about their candidates is a fundamental right� Supreme 

1  AIR 2002 SC 2112
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Court directed the Election commission to make it compul-

sory for the candidates to disclose their education, assets, 

liabilities, criminal antecedents etc�

3. Right to Telecast/Broadcast- In Secretary, Ministry of I&B 

vs� Cricket Association of Bengal2, Supreme Court held that 

government has no monopoly on electronic media and a 

citizen has, under Article 19(1) (a), a right to telecast and 

broadcast through electronic media�

4. Commercial Advertisement- In Tata Press Ltd� Vs� Mah-

anagar Telephone Nigam Ltd�3, Supreme Court held that 

commercial speech/advertisement is a part of freedom of 

speech and expression�

5. Calling for ‘bundh’- In Communist Party of India (M) vs� 

Bharat Kumar and others4, Supreme Court held that calling 

for ‘bundh’ by a political party or organization is unconsti-

tutional� ‘Bundhs’ do not fall within fundamental right to 

speech�

6. Film Censorship– In K�A� Abbas vs� Union of India5, Su-

preme court held that pre-censorship of films are justified 

under Article 19(2) on the ground that films have to be 

treated separately from other forms of art and expression�

7. Freedom of Silence- In Bijoe Emmanuel vs� State of Kera-

la6, Supreme Court held that no person can be compelled 

to sing National Anthem if he has genuine conscientious 

objections based on his religious faith� The court held that 

person should stand respectfully when National Anthem is 

being played�

8. Right to Express Gender Identity- In National Legal Ser-

vices Authority vs� Union of India7, Supreme Court held that 

a transgender has a freedom to express his gender identity 

2  (CAB) 1995 2 SCC 161
3  (1995) 5 SCC 139
4  AIR 1998 SC 184
5  AIR 1971 SC 481
6  (1985) 3 SCC 615
7  AIR 2014 SC 1863
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through various means�

9� The right to information (RTI) emerges as a fundamental 

right under article 19(1)(a) as freedom of speech and ex-

pression are meaningless without access to information�

10�  The right to political dissent�               

FREEDOM OF PRESS

The fundamental right of freedom of press is not expressly given 

in Article 19� It is implicit in the freedom of speech and expres-

sion� Freedom of press is essential to political liberty� When peo-

ple cannot convey their thoughts to one another no freedom is 

secured�

1� In Indian Express Newspaper vs� Union of India8, Supreme 

Court held that ‘freedom of press’ means freedom from in-

terference from authority which would have effect of inter-

ference with the content and circulation of newspaper�

2� In Bennet Coleman and Co� vs� Union of India9, Supreme 

court held that order fixing the maximum number of pag-

es which a newspaper can print is violation of freedom of 

speech and expression� Freedom of press is both quantita-

tive and qualitative� It lies in both circulation and content�

3� In Express Newspaper vs� Union of India10, Supreme Court 

held that the press is not immune from the laws and taxa-

tion and industrial application�

4� In Sakal Papers Ltd� vs� Union of India11, the order imposing 

minimum price and number of pages was held to be viola-

tive of Article 19(1) (a)�

Grounds of Restriction- Clause (2) of Article 19 contain the 

grounds on which restriction on the freedom of speech and 

8  Indian Express Newspaper vs� Union of India, (1985) 1 SCC 641
9  Bennet Coleman and Co� vs� Union of India, AIR 1973 SC 106
10  Express Newspaper vs� Union of India, AIR 1985 SC 578
11  Sakal Papers Ltd� vs� Union of India, AIR 1962 SC 305
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expression can be imposed� 

• Security of the state

• Friendly Relations with Foreign States

• Public Order

• Decency or Morality

• Contempt of Court

• Defamation

• Incitement of an offence

• Sovereignty and integrity of India 

IV. HISTORICAL BACKGROUND

Concepts of freedom of speech can be found in early human 

rights documents� England’s Bill of Rights 1689 granted ‘freedom 

of speech in parliament’ and is still in effect� The declaration of 

Rights of Man and of citizen, adopted during the French Revo-

lution in 1789� Specifically affirmed freedom of speech as an 

unalienable right� The Declaration provides for freedom of ex-

pression in Article 11 which states that- 

“The free communication of ideas and opinion is one of the 

most precious of the right of man� Every citizen may, accordingly 

speak, write and print with freedom but shall be responsible for 

such abuse of this freedom, as shall be defined by law�

Article 19 of Universal Declaration of Human Rights, adopted 

in 1948 states that-

“Everyone has right to freedom of opinion and ex-

pression; this right includes freedom to hold opinion 

without interference and to seek receive and impart 

information and ideas through media and regard-

less of frontier”�
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Today freedom of speech or freedom of expression is recog-

nized in international and regional human right law� The right is 

enshrined in Article 19 of the International Convent on Civil and 

Political Rights Article 10 of the European Convention on Human 

Rights Article 13 of the American Convention on Human Rights 

and Article 9 of the African Charter on Human and people’s right� 

Based on John Milton’s argument, freedom of speech understood 

as multifaceted right that includes not only the right that includes 

not only the right to express, or disseminate information, and 

ideas but three further distinct aspects-

1� The right seeks informant and ideas�

2� The right to receive information and ideas�

3� The right to impart information and ideas� 

International, regional and national standards also recognize 

that freedom of speech and expression includes any medium, be 

it orally, in written in print, through the internet or through art 

forms� This means that the protection of freedom of speech as a 

right includes not only one content but also the means of expres-

sion�

V. AIMS AND OBJECTIVES

The importance of freedom of speech and expressions and speech 

can be easily understand by the fact that preamble of constitution 

itself ensures to all citizen inter alia, liberty of thought, expres-

sion belief, faith and worship� The constitutional significance of 

the freedom of speech consists in preamble of constitution and as 

transformed as fundamental and human right in Article 19(1) (a) 

“freedom of speech and expression�” Explaining the scope of free-

dom of speech and expression, Supreme Court has said that the 

words “freedom of speech and expression” must be broadly con-
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structed to include the freedom to circulate one’s view by word 

of mouth or in writing or through audio visual instrumentalities� 

VI. FREEDOM OF SPEECH

 In Romesh Thapper vs� State of Madras12, Supreme Court held that 

freedom of speech and of press lay at the foundation of all dem-

ocratic organizations� Without free political discussion no public 

education for the proper functioning of the process of govern-

ment is possible� 

VII. CONCLUSION

Expression through speech is one of the basic guarantees provid-

ed by civil society� However in modern world Right to freedom of 

speech and expression is not limited to express one’s view through 

words but it also includes circulating one’s view in writing through 

audiovisual instrumentalities, through advertisements and 

through any communication channel� It also comprises of right to 

information, freedom of press etc� Two big democracies of world 

i�e� America and India have remarkably protected this right� As far 

as India is concerned, this important right is mentioned in Article 

19(1) (a), which falls in fundamental right category� India courts 

have always placed a broad interpretation on the value and con-

tent of article 19(1) (a), making it subjective only to the restriction 

permissible under Article 19(2)�

The words in the interest of public order, as used in the Article 

19 include not only utterances as they are directly intended to 

lead to the disorder�

12  Romesh Thapper vs� State of Madras, AIR 1950 SC 124
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HOW INDIAN CONSTITUTION 
ENCOURAGES FREE AND 

COMPULSORY YOGA EDUCATION 
AMONG STUDENTS TO INCREASE 

THE QUALITY OF LIFE AND 
EDUCATION IN INDIA?

Rashi Makhija

I. ABSTRACT

In a fast-paced life, children are engaged in the world of competi-

tiveness and personal issues and thus resulting in stress and even 

the worst cases of depression� For this the required medicine is 

yoga education in schools� However, the ancient scientific practice 

of yoga is plunged even in the Indian Constitution which encour-

ages right to free and compulsory quality education� This research 

paper will highlight those articles in Indian Constitution which 

ensures that yoga is necessary in student’s life leading to be a part 

of right to education�  
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II. INTRODUCTION 

Indian culture like Namaste is now the global phenomenon to 

greet everyone in the midst of Covid-19 where the world leaders 

like Prince Charles, Donald Trump or Boris Johnson appreciat-

ed the Indian traditional knowledge of yoga pose of Namaste to 

follow social distancing1� The ancient process of self-protection, 

self-care and self-control leads us towards yoga which acts as a 

tonic to the students in the schools� Nepal has already made yoga 

compulsory in schools till 12th standard to promote healthy and 

quality lifestyle of children with the aim to maintain their mental 

health�2 The combination of traditional knowledge of mending 

health and child’s education can be one effective tool for students 

to have a quality education� But is there any connection of yoga 

and Indian Constitution?

III. WHAT IS YOGA? WHY YOGA EDUCATION 

IS NECESSARY FOR CHILDREN?

The term, “Yoga” is derived from Sanskrit word “Yuj” which means 

union, join, concentrate or connect� The self-care and wellness of 

oneself from yoga brings therapeutic benefits of increase the qual-

ity of life3� Thus, the Indian culture of yoga is all about connect-

ing mind, body and soul which leads to well being of humankind�

In 21st century, the society, mind-set of people around oneself 

and the working patterns are changing which further changes 

the future of our country i�e� children, who can go through many 

challenges that can make their minds lose focus and suffer from 

1 TIMESOFINDIA�COM, ‘Namaste’ goes global amid coronavirus outbreak� Here is why it was always 
important, TIMES OF INDIA (Mar 20, 2020, 17:10 IST), timesofindia�indiatimes�com/life-style/health-
fitness/health-news/namaste-goes-global-amid-coronavirus-outbreak-here-is-why-it-was-always-important/
articleshow/74627027�cms131�85485�
2 Rajneesh Bhandari and Kai Schultz, Nepal makes yoga mandatory for schoolchildren, CHICAGO TRIBUNE 
(Mar 17, 2020, 11:18 AM), https://www�chicagotribune�com/lifestyles/health/health-fitness/sns-nyt-nepal-
madates-yoga-for-schoolchildren-20200317-fhoijatg3zc35hmpm7y6pqexri-story�html� 
3 Catherine Woodyard, Exploring the therapeutic effects of yoga and its ability to increase quality of life, 
INTERNATIONAL JOURNAL OF YOGA, 4, 49-54 (2011)�
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depression or suicidal thoughts� The internal drive of competi-

tiveness, expectations, and comparison among different people 

can lead to inflexibility in life� The moral education of “not to 

always focus on materialism, always think positive even some-

thing bad happens and this shall too pass” are being left out in 

today’s world� Therefore, the education of yoga which includes 

meditation (dhyana) as well as physical activities can help fight 

depression and other mental health problems to help them focus 

on life� In 2018, 10,159 students died because of suicide as per the 

NCRB Report4� According to the Lancet Report 2012, India has 

one of the highest suicide rates between the age group of 15 to 29 

with the top reason of academic pressure5� But the pressure is not 

just limited to academics but other mental related stress like body 

shaming, sexual challenges, financial problems at home, hormon-

al changes irrespective of any gender, personality disorder, family 

problems and discrimination based on caste and gender� Hence, 

the question arises is there any solution to this from the level of 

education? Yes, as yoga is the root to enhance the living in harmo-

ny with nature and human kind�

Thus, yoga has been practising in various countries like UK, 

Japan and USA with the aim to free oneself from fear misery 

and loneliness which further stabilizes both physical and mental 

health problems� 

IV. CONNECTION BETWEEN YOGA EDUCATION 

AND INDIAN CONSTITUTION

Education or “Shiksha” is an important element through which 

human beings can acquire knowledge, skills, and discipline� In In-

dia, where the Indian constitution has embraced right to free and 

compulsory education6 for the children’s group ages of 6 to 14, 

4  Shuvabrata Garai, Students suicides rising, 28 lives lost every day, THE HINDU (Jan 29, 2020, 19:47 IST), 
https://www�thehindu�com/news/national/student-suicides-rising-28-lives-lost-every-day/article30685085�ece� 
5  Id. At 4�
6 INDIA CONST� art� 21A�
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there are certain connection of yoga education and Indian consti-

tution as well� Education is not just limited to offer mental process 

of learning but also looking at “inner-self” to build focus on study-

ing� Therefore, the directive principles of state policy gives four 

rights which coincides with Fundamental Duties giving birth to 

free and compulsory yoga education to children in schools� But 

how Part IV and Part IV-A of Indian Constitution ensures free and 

compulsory education yoga�

• Article 41, ensures that the State within the limits of its eco-

nomic capacity and development will make effective laws 

for securing education�

• Article 45, ensures that the State shall make provisions for 

early childhood care and education for free and compulso-

ry education for all the children until the child complete 

the age of 14 years� In the landmark case of Unni Krishnan 

v� State of A� P�7, the court stated that, “the right to education 

flows directly from right to life”8� The right to life under ar-

ticle 21 is not just limited to standing of living, but also 

includes the right to live a quality life� Here, the quality 

life and education is an intangible part of measuring happi-

ness which is achievable by yoga�

• Article 46, ensures that the state fulfills the duty to pro-

mote the educational and economic interests of all weaker 

sections and to protect them from social injustice, and all 

forms of exploitation� 

• Article 47, ensures that the state has a duty to raise the level 

of nutrition and standard of living to improve the public 

health which further prohibits children to consume intoxi-

cated drinks and drugs which are injurious to health� 

• Article 51-A states the fundamental duties of citizens of In-

dia and now if the aforementioned DPSP coincide with the 

Article 51, it encourages yoga for children�

7 Unni Krishnan v� State of A� P�,  (1993) 1 SCC 645�
8 51 DR� J� N� PANDEY, CONSTITUTIONAL LAW OF INDIA, pg� 451 (Central Law Agency, 2014)�
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• Article 51-A (f), gives duty to preserve and value the rich 

heritage of our composite culture� 

• Article 51-A (h), gives duty to develop a scientific temper, 

humanism and the spirit of inquiry and reform� 

Therefore, by combining all the above articles of Indian Consti-

tution, we can derive that it encourages Yoga among students to 

activate their logical brain9and to attain inner peace�

V. IS YOGA ONE OF THE BASIC NEEDS OF 

CHILDREN? WHO CAN IMPLEMENT/ DIRECT 

YOGA EDUCATION IN SCHOOLS?

According to Article 39 (f), it is duty of the state to give opportuni-

ties and facilities, so that, a child can develop in a healthy manner 

which also includes the quality education� The gap of quality edu-

cation can be filled with yoga� Thus, making yoga a basic need for 

a child to help improve concentration and manage stress through 

breathing and inclusive practices� It is proven that Karshyahara 

Yoga is effective for weight gain in malnourished children�10 Re-

search also confirms that physically and emotionally healthy stu-

dents learn and do better in schools�11 Thus making yoga a neces-

sary part of every child’s lives�

Education comes under the Concurrent list for which both 

union and state governments are given power to make laws� In 

early 2017, Supreme Court rejected PIL seeking to make yoga 

compulsory in schools�12 The court stated that Yoga is not includ-

ed in the fundamental right of right to education� Also, education 

is under the Concurrent list, so it is the duty of states and union 

9 Dr M Storoni MD PhD, The Science behind Yoga and Stress, MIND JOURNAL (July 14th, 2015), https://
themindsjournal�com/the-science-behind-yoga-and-stress/�  
10 Arun Raj GR et al, Effect of Karshyahara yoga in the  management of malnutrition in preschool children, 8, 
INTERNATIONAL JOURNAL OF RESERACH IN AYURVEDA AND PHARMACY, 40-45 (2017)�
11 BRETT V� BROWN, KEY INDICATORS OF CHILD AND YOUTH WELL-BEING: COMPLETING THE 
PICTURE, pg� 66 (illustrated, Psychology Press 2008)� 
12 Saurav Datta, Supreme Court dismisses PIL to make Yoga compulsory in schools, BAR AND BENCH (Aug 
08, 2017 , 01:44 PM), https://www�barandbench�com/news/yoga-cannot-compulsory-schools-supreme-court� 
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government to make yoga an integral part of Health and Physical 

Education13� 

But do the courts have power to include yoga in the right to 

education according to Indian Constitution? Even though the du-

ties related to education are in the hands of Union and State, the 

courts have a way to ensure that health of a child and cultural 

roots of yoga if combined then this tool can achieve cosmic union 

of engineering health within a child which can be guaranteed un-

der right to education� 

VI. CONCLUSION

India is forefront in International Yoga Day which is celebrated 

all around the world on every 21st June and to conserve the rich 

practice and children’s quality education, the Indian Constitution 

gives a way to encourage free and compulsory yoga education 

with the aim to reduce the rising cases of suicides and depression 

in students�

13 Id� at 12�




